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PREFACE. 


I  HAVE  undertaken,  as  an  individual  enterprise,  to 
publish  the  unreported  decisions  of  the  Supreme  Court 
of  this  State;  and  after  much  delay,  consequent  upon 
my  change  of  plan,  which  was  at  first  to  publish  in 
book   form   the    back   numbers   of    the    Chmmercial  and  j 

Legal  Reporter,  as  explained  by  General  HeiskelPs 
letter,  I  have  completed  this,  my  first  volume.  It 
begins  where  Ninth  ^Heiskell  concluded,  and  contains 
every  case  of  the  slightest  importance  as  far  as  I 
have   continued,   in   chronological    order. 

It  is  my  purpose  to  report  as  many  volumes  as  the 
Profession  will  sustain  me  in  publishing.  I  am  en- 
couraged to  believe  that  a  sufficient  number  will  be 
taken  to  justify  me  in  continuing  the  work  I  have  be- 
gun.    The  book,  doubtless,  possesses   many  defects  upon 

which  criticism  could  be  lodged,  but  I  feel  assured 
that   my  efforts   in  supplying   a   manifest  want   will    be 

properly  appreciated  and  imperfections  pardoned  by  the 

Profession. 

I  was  compelled  to   insert   a   few   1873    cases   in    the 

middle  of  the   Volume,   or   delay  the   work   longer   by 

waiting   for   other   matter   which    more   properly  should 


IV  TESTIMONIALS. 

occur  in  that  place^  at   the   time    my  first  intention  was 
changed  by  General  HeiskelFs  suggestion. 

To  this  gentleman  I  am  indebted  for  many  courtesies, 
always  to  be  remembered  by  myself. 

JERE  BAXTER. 


TESTiaSdZOlSrijA^LS- 


LETTER  FROM  HON.  J.  B.  HEISKELL,  STATE  REPORTER. 

Some  months  since  the  Editor  of  this  Volume  asked 
my  advice  as  to  the  right  and  propriety  of  publishing 
in  book  form,  the  decisions  heretofore  published  in  the 
Commercial  and  Legal  Reporter.  Being  of  opinion  that 
he  had  such  right,  I  suggested  to  him  that  a  series 
of  decisions  more  nearly  in  the  form  of  the  regular 
Reports  would,  perhaps,  be  more  acceptable,  and  offered 
to  furnish  him  copies  of  such  opinions  as  might  aid 
him  in  his  purpose.  The  work  has  been  printed  from 
official  copies,  and  from  a  somewhat  hasty  examination 
of  the  head-notes,  I  regard  the  editorial  work  as  well 
done,  and  commend  the  work  to  the  Profession  as  sup- 
plying in  part  what  I  regret  that  I  have  not  myself 
been  able  to  furnish. 

J.  B.  HEISKELL. 


LETTER  FROM  HON.  WM.  F.  COOPER,  CHANCELLOR. 

I  have  carefully  and  critically  examined  the  greater 
part  of  the  present  Volume,  with  special  reference  to 
the   head-notes,   and   take   pleasure   in    saying   that  the 


I 


TESTIMONIALS.  V 

work,  in  my  opinion,  is  well  done.  The  head-notes  are 
full,  discriminating,  and  accarate.  No  point  actually 
adjudged  by  the  Court  has  been  overlooked.  The 
special  reporter  has  done   his  duty  thoroughly. 

W.  F.  COOPER. 


LETTER  FROM  HON.  EDWARD  H.  EAST. 

Jere  Baxter. — Dear  Sir:  I  have  examined  the  Re- 
port edited  by  you.  The  paper  and  type  will  compare 
with  any  of  our  Reports,  fevorably.  You  have  suc- 
ceeded admirably  in  the  head-notes,  and  show  the  prin- 
ciplea  of  law  decided  and  announced  in  the  body  of  the 
opinion.  The  work  is  as  well  done,  in  every  respect, 
as  any  Report  heretofore  issued. 

Yours  respectfully, 

EDWARD  H.  EAST. 

January  22,  1878. 
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WESTERN   DIVISION. 

THOS.  J.  FREEMAN,  J.  L.  T.  8NEED. 


CLERKS   OF  THE  SUPREME  COURT 

OF  TENNESSEE. 


J.  F.  DEADERICK, Knoxville. 

W.  N.  COWDEN, Nashville. 

JOHN  H.  FREEMAN, Jackson. 
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CHANCELLORS 


OF  TENNESSEE. 


H.  C.  Smith, 
O.  P-  Temple, 
W.  M.  Bbadford, 

A.  S.  Mabks, 
W.  G.  Crowley, 

B.  J.  Tarver, 
W.  F.  Cooper, 
W.  S.  Fleming, 
G.  H.  Nixon, 

H.  J.  Livingston, 
J.  Somers, 
R.  J.  Morgan, 


1st  Dist Elizabethton. 

2d      " Knoxville. 

3d      '' Athens. 

4th     " Winchester. 

5th     " Smithville. 

6th     " Lebanon. 

7th     '' Nashville. 

8th     " Columbia. 

9th     " Lawrenceburg. 

10th     " Brownsville. 

11th     " Dresden. 

12th     " Memphis. 


CIBCUIT   JUDGES 


OF  TENNESSEE. 


J.  A.  McKiNNEY,^  1st  Circuit, Rogcrsvillc. 

J.  G.  Rose,*  2d  "     Newport. 

E.  T.  Hall,  3d  "     .Knoxville. 

J.  B.  HoYLE,  4th        "     Cleveland. 

N.  W.  McCoNNELL,  5th        "     Hartsville. 

J.  J.  Williams,'  6th        "     Winchester. 

W.  H.  Williamson,         7th        "     Lebanon. 

N.  Baxter,  8th        "     Nashville. 

John.  V.  Wright,  9th        "    Columbia. 

J.  E.  Rice,  10th        "     Clarksville. 

T.  P.  Bateman,  11th        "     Savannah. 

J.  R.  Hawkins,  12th        ^'     .. Huntingdon. 

G.  B.  Black,  13th        "     Trenton. 

T.  J.  Flippin,  14th        "     Somerville. 

C.  W.  Heiskell,  15th         "     Memphis. 

D.  K.  Young,  16th        " Clinton. 

J.  C.  Guild,  L.  Ct.  of  Nashville,* Nashville. 

J.  E.  R.  Ray,  Pr.  Ct.,  Shelby Memphis. 

H.  W.  McCorry,  L.  &  Ch.  C.  Ct.  of  Madison.  .Jackson. 
C.  W.  Tyler,  Co.  &  Cr.  Ct.  of  Montgomery. .  Clarksville. 

T.  L.  Logwood,  Cr.  Ct.  of  Shelby,* Memphis. 

M.  L.  Hall,  Cr.  Ct.  of  Knox Knoxville. 

T.  N.  Frazer,  Cr.  Ct.  of  Davidson  &  Rutherford,  Nashville. 
W.   S.   McLemore,®    Cr.   Cr.   of   Williamson, 

Maury,  Giles  and  Marshall Frankin. 


iJ.  A.  McKinney  was  elected  Aug.  3,  1876,  r/ce  E.  E.  Gillen- 
waters,  who  died. 

2J.  G.  Rose  was  elected  Aug.  3, 1876,  vice  J.  H.  Randolph,  wlio 
resifirned. 

sj.  J.  Villiams  was  appointed  July  2, 1877,  rice  W.  P.  Hicker- 
son,  who  resigned. 

4T.  H.  Logwood  was  elected  Aug.  3.  1876,  vice  J.  R.  Flippin, 
who  resigned. 

5The  "Law  Court  of  Nashville  ^^  was  abolished  by  the  Act  of 
March  22,  1877,  ch.  42,  to  take  effect  the  first  Monday  in  May,  1878. 

6The  ^^Crimiiial  Court  of  Williamson,  Mauiy,  Giles  and  Marshall^'' 
was  abolished  by  the  Act  of  March  26,  1877.  ch.  145,  to  take  effect 
the  first  of  September,  1878. 
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Ist   Circuit,  N.  Hacker, Jonesboro. 

2d  "       P.  G.  FuLKERSON, Tazewell. 

3d  ^'       W.  L.  Welcker, Loudon. 

4tli        "       S.  J.  A.  Frazier, Washington. 

5th        "       G.  H.  Morgan, Gainesboro. 

6th        "       J.  D.  Tillman, *. Fayetteville. 

7th         "       M.  W.  McKnight, Woodbury. 

8th        "       A.  J.  Caldwell, Nashville. 

9th         "       J.  H.  FussELL, Columbia. 

10th        "       T.  C.  Mulligan, Gallatin. 

11th        "       J.  H.  Taylor, Lexington. 

12th        "       R.  A.  Pierce, • Union  City. 

13th        "  .     J.  Skeffington, Dyersburg. 

14th         "       J.  J.  DuPUY, Bolivar. 

16th        "       J.  M.  D.  Mitchell,* Livingston. 

L.  E.  Wright,  Cr.  Ct Memphis. 

B.  D.  Johnson,  Cr.  Ct Clarksville. 

J.  C   J.  Williams,  Cr.  Ct. . . .  • Knoxville. 

G.  W.  Gordon,  Bartlett  Court, Memphis. 

♦J.  M,  D.  Mitchell  was  appointed  Sept.  7, 1876,  vice  W,  Cullom, 
who  resigned. 
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NASHVILLE, DECEMBER  TERM,  1871. 


E.  W.  Easley  v.  Reuben  McLaren. 

T^BVY  ON  Land.  Description  of  Property.  Sufficiency  of.  JRule  laid 
down  by  the  Court.  Property  must  be  so  described  in  a  levy 
that  the  land  can  be  identified  and  ascertained  by  the  ordinary 
mode  of  identification;  that  is,  by  giving  the  county,  the  civil 
district  in  which  it  lies,  such  natural  objects,  If  there  be  any, 
as  will  serve  to  guide  a  party  to  the  locality,  and  the  necessary 
metes  and  bounds  to  include  the  land,  or  such  other  descrip- 
tion of  boundaries,  as  by  reference  to  other  adjoining  tracts, 
will  distinguish  the  tract  sold  from  any  other  tract  of  land 
owned  by  the  same  party  in  the  vicinity,  and  for  this  purpose 
the  name  of  the  owner  should  be  given.  The  levy  in  question 
is  in  these  words :  Levied  this  Ji  fa  this  18th  day  of  February, 
1862,  on  a  certain  tract  of  land  lying  on  Beaver-dam  Creek,  in 
the  11th  District  of  Hickman  County,  as  the  property  of  W. 
W.  Fowlkes,  bounded  as  follows,  to- wit :  On  the  East  by  Robt. 
Stewart ;  on  the  South  by  Jobe  May  berry ;  on  the  West  by  J. 
F.  Atkinson ;  on  the  North  by  O.  A.  Nixon.  The  proof  devel- 
oped the  fact  that  a  small  tract  of  land,  owned  by  Jno. 
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Fowlkes,  was  lying  between  the  land  levied  on  and  that  owned 
by  Atkinson.  It  was  error  for  the  Circuit  Judge  to  refuse  to 
charge  the  jury  ''  That  if  they  believed,  from  the  proof,  that 
the  Fowlkes  land  was  bounded  on  tlie  East  by  Robert  Stewart's 
land,  and  on  the  South  by  Jobe  Mayberrj-'s  land ;  on  the  North 
by  Nixon's  land,  and  these  lines  being  ascertained,  that  would 
establish  three  sides  of  the  Fowlkes  land,  and  that  would  be 
reasonable  certainty  in  contemplation  of  law." 
Cases  cited:  Lafferty  v.  Coon,  3  Sneed,  with  authorities  there 
cited. 


FROM   HICKMAN. 

Appeal  from  the  judgment  of  the  Circuit  Court,  J.  F. 
McKiNNEY,  Judge. 

T.  B.  Bateman  and  D.  Campbell  for  plaintiff. 

N.  N.  Cox  for  defendant. 

Freeman,  Judge,  delivered  the  opinion  of  the 
Court. 

The  only  question  really  presented  in  this  case,  is 
as  to  the  sufficiency  of  the  following  levy,  and  the 
charge  of  his  Honor,  the  Circuit  Judge,  on  this  ques- 
tion. The  levy  is  in  these  words :  "  Levied,  this  fi  fa, 
this,  the  18th  day  of  February,  1862,  on  a  certain 
tract  of  land  lying  on  Beever-dam  Creek,  in  the  11th 
District,  in  Hickman  County,  as  the  property  of  W. 
W.  Fowlkes,  bounded  as  follows,  to-wit:  On  the  East 
by  Bobert  Stewart,  on  the  South  by  Jobe  Mayberry, 
on  the  West  by  J.  F.  Atkinson,  on  the  North  by  O. 
A.  Nixon. 

The  proof  shows  the  description  to  be  substantially 
correct,    except  as  to   the    western    boundary,    a  small 
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tract  owned  by  John   Fowlkes,  lying  between  the  tract 
levied   on   and   Atkinson's   land. 

The  general  rule  laid  down  by  our  decisions,  which 
has  been  somewhat  loosely  applied,  however,  is,  that  a 
levy  to  be  valid,  must  be  sufficiently  descriptive  of  the 
land  or  property  to  be  sold,  to  enable  the  purchaser 
to  ascertain  the  nature  and  value  jf  the  thing  he  is 
buying,  otherwise  no  estimate  of  the  value  could  be 
made.  '^  There  must  be  also  such  ascertainment,  by 
description,  of  the  identity  of  the  land,  as  shall  pre- 
vent one  piece  of  land  from  being  sold,  and  a  distinct 
piece  conveyed.''  Lafferty  v.  Cbon,  3  Sneed,  with 
authorities  there  cited.  This  first  general  principle 
above  stated,  has  been  repeatedly  announced,  but  serves 
but  little,  practically,  to  guide  courts  and  juries  to  a 
conclusion  in  such  cases.  The  branch  of  the  rule  that 
the  land  shall  be  so  described  in  the  levy,  as  to  en- 
able the  purchaser  to  ascertain  the  nature  and  value 
of  the  property  sold,  to  say  the  least  of  it,  leaves  the 
mind  in  as  much  uncertainty  as  to  the  requisite  of  a 
good  levy  as  before  the  proposition  is  announced.  How 
a  purchaser  can  ascertain  the  nature  and  value  of  a 
tract  of  land  from  a  description  in  a  levy,  we  are  at 
some  loss  to  know.  We  take  it,  the  true  principle  is, 
that  it  shall  be  so  described  in  the  levy,  as  that  the 
land  can  be  identified,  and  ascertained  by  the  ordinary 
mode  of  identifying  lands,  that  is,  by  giving  the 
county,  the  civil  district  in  which  it  lies,  such 
natural  objects,  if  there  be  any,  as  will  serve  to  guide 
a  party  to   the  locality,  and  such  metes  and  bounds  as 
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shall  include  the  land^  or  such  other  description  of 
boundaries  as  by  reference  to  other  adjoining  tracts^  as 
will  distinguish  the  tract  sold  from  any  other  tract  of 
land  owned  by  the  same  party  in  that  vicinity,  and  for 
this  purpose  the  name  of  the  owner  should  be  given. 
We  do  not  pretend  to  say  that  this  is  a  complete  enu- 
meration of  all  the  requisites  of  a  good  description  in 
a  levy,  or  that  all  of  them  must  necessarily  be  found 
in  the  levy,  but  that  it  is  substantially  what  should 
be  required.  His  Honor's  charge  is  substantially  in 
accordance  with  the  first  proposition  quoted  from  the 
case  in  3  Sneed,  though  there  are  inaccuracies  in  it, 
but  not  in  material  points,  to  this  case,  such  as  that 
if  any  reference  is  made  to  other  documents,  it  must  be 
to  record  or  permanent  evidence,  etc.  But  he  was  asked 
by  plaintiff's  attorney  to  charge  the  jury  "that  if  they 
believed,  from  the  proof,  that  the  Fowlkes  land  was 
bounded  on  the  East  by  Robert  Stewart's  land,  and  on 
the  South  by  Jobe  Mayberry's  land,  on  the  North  by 
Nixon's  land,  and  their  lines  being  ascertained,  that 
would  establish  three  sides  of  the  Fowlkes  land,  that 
that  would  be  reasonable  certainty  in  contemplation  of 
law."  This  charge  his  Honor  refused  to  give.  This  was, 
in  effect,  deciding  the  case,  and  necessarily  led  the  jury  to 
conclude  that  the  levy  was  not  good,  in  the  judgment 
of  the  Court,  as  it  contained  the  precise  point  presented 
by  the  proof.  In  this  his  Honor  erred.  He  certainly 
ought  to  have  given  the  charge  as  requested.  The 
levy  was  a  good  one,  describing  as  shown  by  the 
proof,   the   only   tract  of   land   owned    by   the    party — 
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Fowlkes — with  the  boundaries  stated  in  the  levy, 
and  with  this  description  of  the  land,  it  coald  be 
identified  and  ascertained,  with  sufficient  certainty  to 
enable  the  purchaser  to  learn  what  land  he  purchased, 
or  was  about  to  purchase,  and  its  value.  Several  other 
questions  are  referred  to  in  the  brief  of  counsel,  but 
we  do  not,  however,  think  there  is  anything  in  them 
necessary  to  be  noticed. 

The  case  will  be  reversed  and  remanded   for  a   new 
trial. 


NASHVILLE, ^ DECEMBER  TERM,  1872. 


W.  M.  Alexander  v.  James  C.  Kelso. 

1.  Executor.    De  son  tort.     What  constitutes.    Where  a  party  as- 

sumes to  intermeddle  with  goods  of  which  an  intestate  died 
possessed,  he  renders  himself  liable,  by  such  act,  as  executor 
de  son  tort. 

It  A  deposits  money  with  B  to  be  kept  by  him  for  A,  and  he 
does  keep  it  until  A's  deatl),  and  then  pays  over  to  the  widow 
and  creditors  of  A  the  money  so  kept,  such  a  state  of  facts  will 
make  B  liable,  as  executor  de  son  tort  of  A.  But  if  A  lends  B 
money,  it  becomes  the  property  of  B,  and  a  payment  of  the 
same  to  the  widow  or  creditors  of  A,  after  his  death,  can  not 
render  B  liable  as  executor  of  his  own  wrong. 

Cases  cited:  Bacon's  Abridgement,  vol.  4,  26,  Bouvier's  edition; 
Williams  on  Executorfi,  vol.1,  225:  Bacon's  Abridgement,  vol. 
4,  28;  2d  Durnford  &  East,  97. 

2.  Fraud.    Facts  bearing  upon  questions  of  fraud  can  be  looked 

to  only  to  determine  the  ownership  of  the  money. 

3.  WrrNEss.    Party  of  record.     Competent,    When,    The  act  of  Feb. 

21, 1870,  excluding  the  testimony  of  either  party,  as  to  trans- 
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actions  with,  or  statements  by  a  testator  or  Intestate,  applies 
only  to  actions  by  or  against  rightful  personal  representatives, 
and  has  no  application  to  a  suit  where  a  party  is  sought  to  be 
held  as  executor  of  his  own  wrong. 


FROM   LINCOLN. 


Appeal  in  error  from  the  judgment  of  the  Circuit 
Court,  W.   P.  HiOKERSON,  Judge.  * 

J.  W.  Newman  and  E.  L.  Allen  for  plaintiff  in 
error. 

W.  F.  Kercheval,  Bright  &  Sons  and  Cooper 
for  defendant  in  error. 

Burton,  Special  Judge,  delivered  the  opinion  of  the 
Court. 

In  this  action  the  plaintiff  in  error  sued  the  defend- 
ant in  error  in  the  Circuit  Court  of  Lincoln  County, 
on  two  notes;  one  for  $3,500,  dated  October  4,  1862, 
the  other  for  $3,000,  dated  May  20,  1863,  both  due 
one  day  after  date,  and  made  payable  to  the  plaintiff 
by  one  Henry  Kelso.  The  defendant  was  declared 
against  as  the  executor  of  said  Henry.  The  defendant 
pleaded  various  pleas,  the  only  one  of  which  that  need 
be  specially  noticed  is  the  second  one,  whereby  he 
pleads  in  the  most  formal  and  particular  manner  that 
he  was  never  executor  of  the  said  Henry  Kelso.  The 
plaintiff  replies  to  thS'^plea  that  defendant  was  ex- 
ecutor of  his  own  wrong  of  the  goods,  etc.,  of  the 
said  Henry  Kelso,  and  this  is  the  principal  issue  in 
the  case.  The  plaintiff  insists  that  errors  were  com- 
mitted by  his   Honor  the  Circuit  Judge,  to   his  preju- 
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dice,  both  in  the  instructions  given  to  the  jury  and  in 
the  admission   of  evidence. 

It  appears  fipom  the  evidence  in  the  bill  of  excep- 
tions that  Henry  Kelso  died  September  6,  1866.  It 
also  appears  that  some  short  time  before  the  death  of 
said  Henry  he  put  into  the  hands  of  the  defendant, 
James  C,  about  $4,000  in  gold.  It  also  appears  that 
some  short  time  after  the  death  of  Henry  Kelso,  the 
defendant  paid  $300  to  his  fether,  Jeffersoa.  Kelso,  the 
amount  of  a  note  due  him  from  Henry,  and  on  which 
defendant  was  surety.  And  about  the  same  time  de- 
fendant paid  to  Rebecca  Kelso  about  $4,100.  Different 
theories  are  maintained  by  plaintiff  and  defendant  re- 
spectively, as  to  the  character  in  which  the  $4,000  was 
in  the  hands  of  the  defendant,  James  C.  Kelso,  one 
insisting  that  the  money  was  placed  in  his  hands  by 
Henry  Kelso  to  be  paid  over,  and  which  he  did  pay 
over  to  his  widow  Rebecca  after  his  death.  The  other 
that  the  defendant  borrowed  the  money  from  said  Henry, 
promising  him  that  he  would  pay  il  over  to  his  widow 
in  the  event  of  his  death.  And  there  is,  no  doubt, 
some  proof  in  the  record  tending  to  support  each  of 
these  views.  Mrs.  Rebecca  Kelso,  the  widow  of  Henry, 
is  examined,  and  proves  in  substance,  that  aft^er  the  hus- 
band's death  the  defendant  paid  her  $4,000  or  $4,100, 
which  she  understood  him  to  say  belonged  to  Henry 
Kelso,  and  she  thinks  she  also  heard  defendant  say  he 
paid  the  $300  to  Jefferson  Kelso  out  of  money  belong- 
ing  to  Henry.  On  cross-examination  Mrs.  Kelso  states 
that  when  defendant  paid   her  the   money  he  told  her 
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that  it  was  the  money  he  had  borrowed  from  her  hus- 
band^ and  in  regard  to  the  $300  paid  to  Jefferson 
KelsO;  he  said  he  paid  it  because  he  was  surety.  The 
defendant^  James  C.,'  offered  his  own  evidence  in  the 
cause.  He  states  distinctly  that  he  borrowed  the  ?4,000 
in  gold  from  Henry  Kelso^  which  he  invested  in  mules 
and  bacon,  and  that  he  paid  both  of  the  debts  so  often 
referred  to  with  money  that  he  obtained  on  a  re-sale  of 
the  mules  and   bacon. 

Under  this  state  of  facts,  his  Honor,  Judge  Hicker- 
son,  told  the  jury,  in  substance,  that  if  Henry  Kelso 
deposited  money  with  the  defendant  to  be  kept  by  him 
for  said  Henry,  and  he  did  so  keep  it  until  after 
Henry's  death,  and  then  paid  over  to  the  widow  and 
Jefferson  Kelso  the  money  so  kept,  that  such  a  state  of 
facts  would  make  him  liable  to  the  plaintiff  as  executor 
de  son  tort  of  Henry   Kelso. 

On  the  other  hand,  his  Honor  told  the  jury  that  if 
Henry  Kelso  loaned  the  defendant  the  money,  and  de- 
fendant received  it  as  his  own  to  be  used  as  his  own, 
and  defendant  expended  the  money  in  bacon  or  mules, 
or  otherwise  expended  the  money  so  borrowed,  "And 
aft;er  the  death  of  Henry  Kelso  he  paid  a  portion  of 
the  amount  so  due  from  him  to  Henry  Kelso  over  to 
his  widow,  and  the  balance  to  Jefferson  Kelso  on  a 
note  due  to  him  from  Henry  Kelso,  deceased,  or  paid 
it  all  over  to  the  widow  of  Henry  Kelso,  although  such 
payment  would  not  have  been  lawful  or  valid  as  a 
payment  of  his  debts  to  Henry  Kelso,  deceased,  still 
it  would   not  and  could  not  make   him  liable  as  execu- 
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tor  de  9on  tort.  For,  under  such  a  state  of  facts,  if 
they  exist,  the  money  paid  out  was  his  own  and  not 
the  money  of  Henry  Kelso's  estate." 

We  have  carefully  examined  this  charge,  and  cer- 
tainly find  nothing  in  it  of  which  the  plaintiff  has  any 
right  to  complain.  Our  doubt  is,  whether  his  Honor 
did  not  state  the  law  too  strongly  against  the  defend- 
ant in  explaining  to  the  jury  the  acts  that  would 
make  him   liable  as  executor  of  his  own  wrong. 

In  Bacon's  Abridgement,  vol.  4,  26,  Bouvier's  edi- 
tion, it  is  said:  "An  executor  de  son  tort  is  a  person 
who,  without  any  authority  from  the  deceased  or  the 
Ordinary,  does  such  acts  as  belong  to  the  office  of  an 
executor  or  an  administrator.''  In  Williams  on  Execu- 
tors, vol.  1,  225,  it  is  said,  if  one  who  is  neither  ex- 
ecutor or  administrator  intermeddles  with  the  goods  of 
the  deceased,  or  does  any  other  act  characteristic  of  the 
office  of  executor,  he  thereby  makes  himself  what  is 
called  in  the  law  an  executor  of  his  own  wrong,  or 
more   usually   an   executor   de  son  tort. 

A  very  slight  circumstance  of  intermeddling  with 
the  goods  of  the  deceased  will  make  a  person  execu- 
tor de  son  tort.  Thus  it  is  said  in  Dyer  in  margin, 
that  milking  the  cows  even  by  the  widow  of  the  de- 
ceased, or  taking  a  dog,  will  constitute  an  executor- 
ship de  son  tort.  So  in  one  case  the  taking  a  bible, 
and  in  another  a  bedstead,  were  held  sufficient,  inas- 
much as  they  were  the  indicia  of  the  person  so  inter- 
fering being  the  representative  of  the  deceased.  In  the 
books   first  quoted,   authorities   are   cited    for  the   posi- 
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tion  that  an  intermeddling  for  which  there  is  a  color- 
able right  will  not  make  a  wrongful  executorship. 
Bac.^  Ab.,  vol.  4,  28.  From  these  authorities,  it  Ls 
manifest  that  it  is  the  intermeddling  with  goods  of 
which  the  intestate  died  possessed,  or  the  owner,  that 
constitutes  a  wrongful  executorship.  And  this  princi- 
ple and  distinction  is  clearly  taken  in  the  instructions 
given   to   the  jury   in   this   case. 

If  Henry  Kelso  loaned  this  money  to  the  defendant 
in  his  lifetime,  to  be  used  as  he  saw  proper,  and  as 
his  own  money,  it  is  very  plain  that  the  title  and 
property  in  the  gold  passed  to  the  defendant  in  the 
life-time  of  Henry  Kelso,  and  could  not  be  of  the 
goods  of  his  estate  at  the  time  of  his  death,  and  the 
whole  effect  of  the  transaction  was,  that  Henry,  from 
the  time  of    the   loan  became  debtor  to   the  deceased. 

The  case  of  Padgd  and  another  v.  Pried  &  Porter 
is  so  confidently  relied  upon,  that  it  is  thought  due  to 
counsel  to  notice  it;  at  the  trial  the  plaintiffs  prove 
the  delivery  of  the  goods  in  question  to  W.  Shore,  as 
whose  executors  of  their  own  wrong  the  defendants 
were  held  liable.  A  few  days  previous  to  his  death 
the  intestate  sent  to  Porter,  his  brewer,  desiring  him 
to  send  a  man  to  take  charge  of  the  cellar  and  to 
draw  the  beer,  who  sent  Payne,  his  servant.  Payne 
sold  beer  as  well  after  the  intestate's  death  as  before. 
The  intestate  likewise  ordered  Priest  to  sell  some  hogs, 
which  he  did,  after  his  death,  and  paid  into  Porter's 
hands  the  produce  of  them  and  of  the  beer  which  was 
sold  aft«r  the   death  of  Shore. 
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On  December  7,  1786,  administration  was  granted 
to  F.  Shore,  who  afterwards  brought  actions  against 
these  defendants  for  money  had  and  received.  On  the 
3d  of  February,  Priest  paid  £8,  and  on  the  10th  of 
February  Porter  paid  £41  into  Court  in  those  actions. 
BuUer  J.  said  the  plaintiff,  who  were  creditors  of  W. 
Shore,  find  Priest  and  Porter  selling  his  goods,  and  as 
they  had  no  means  of  knowing  whether  they  were  law- 
fill  or  wrongftil  executors,  they  looked  upon  them  from 
their  acts  in  the  character  of  rightful  executors.  They 
thereupon  brought  this  action  against  them  as  execu- 
tors. They  proved,  effects  of  the  intestate  in  their 
hands,  that  they  sold  them  after  the  intestate's  death, 
and  that  at  the  time  when  this  action  was  brought, 
and  even  when  the  defendants  pleaded  in  this  action, 
they  had  money  of  the  intestate's  in  their  hand:  2d 
Dumford  &  East,  97. 

The  principles  of  this  case,  as  we  understand  it, 
are  in  accord  with  the  charge  of  his  Honor  in  the 
case  in  hand.  It  is  true  that  the  judges  laid  much 
stress  upon  the  &ct  of  the  payment  of  the  money  into 
Ck)urt  by  the  defendant,  and,  in  fact,  they  seem  to 
think  that  the  paying  the  money  into  Court  aftier  ac- 
tion brought  against  the  defendants  by  the  rightful  ad- 
ministrator, was  a  conclusive  circumstance  against  them; 
but  it  must  be  remembered  that  this  payment  was 
made  out  of  money  received  on  the  sale  of  Shore's 
goods  aft;er,  as  well  as  before  his  death,  which,  of 
course,  made  a  plain  case  of  intermeddling  in  the  in- 
testate  affairs.      It   is   then   seen   that  the   payments   in 
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the  case  at  bar  have  no  analogy  to  those  in  the  ease 
cited;  the  money  paid  was  not  the  money  of  the  in- 
testate^ Henry  Kelso,  nor  was  it  derived  from  the 
sale  of  any  property  that  belonged  to  him  at  his 
death,  at  least  if  the  jury  believed  the  testimony  of 
the   defendant. 

It  is  further  argued  that  the  Court  should  have 
instructed  the  jury  as  requested,  "that  if  the  payment 
either  to  Jefferson  Kelso  or  Rebecca  Kelso  was  made 
vith  a  view  to  defraud  the  creditors  of  Henry  Kelso, 
that  this  would  make  the  defendant  liable  as  executor 
de  8<m  tort  to  the  plaintiffs  in  this  action.''  The  Court 
declined  to  charge  as  above;  but  stated  to  the  jury 
that  the  facts  bearing  on  the  question  of  fraud  would 
be  looked  to  only  for  the  purpose  of  deciding  whose 
money  it  was  that  was  paid  over.  We  see  no  error 
in  this  action  of  his  Honor.  If  the  money  was  merely 
deposited  with  the  defendant,  to  be  kept  by  him  and 
handed  over  after  Henry  Kelso's  death  to  his  widow, 
with  the  view  of  keeping  it  out  of  reach  of  his  credi- 
tors, such  a  transaction  would  not  pass  the  title  in 
the  property  to  defendant,  but  the  title  would  still  be 
in  Henry  Kelso,  and  on  his  death  would  be  goods  of 
his  estate.  And  the  paying  the  money  over  to  any 
person  afi;er  his  death  would  be  an  intermeddling  with 
the  effects  of  the  deceased  wrongftiUy.  But  this  is 
not  what  his  Honor  was  requested  to  charge,  but  the 
wholly  different  proposition,  that  if  payments  were  made 
with  the  view  of  defrauding  creditors,  it  would  con- 
stitute  defendant  as  wrongful    executor,   thus    ignoring 
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and  losing  sight  of  the  important  distinction  between 
a  payment  by  the  defendant  out  of  his  own  means, 
and  the  disposing  of  money  that  belonged  specially  to 
the  intestate  at  his  death.  This  distinction  had  been  kept 
up  correctly  by  his  Honor  throughout  his  charge,  and 
it  is  in  reference  to  this  distinction  we  understand  his 
direction  to  the  jury  that  they  would  look  to  the  cir- 
camstances  of  fraud  proven  only  for  •  the  purpose  of 
determining  whose  money  it  was  that  was  paid  over. 
That  is,  whether  the  money  was  still  the  intestate's 
in  the  hands  of  defendant,  or  had  it  been,  in  fact, 
borrowed  by  defendant,  so  that  he  was  simply  a  debtor 
and  not  a  depository  of  the  gold,  at  the  time  of 
Henry   Kelso's  death. 

It  is  futher  argued,  that  the  pleading  of  other  pleas 
beside  ne  unques  executor  is  an  admission  by  the  de- 
fendant that  he  is  liable  as  executor  of  his  own  wrong. 
And  it  is  stated  generally  that  Toller,  Williams  and 
Sanders  are  authorities  for  this  position.  Williams  on 
£xecutors  is  the  only  one  of  the  authors  named  to 
which  we  have  had  access,  and  we  can  not  see  that 
this  author  sustains  the  point  insisted   on. 

If  a  party  is  sued  as  executor,  and  omits  to  plead 
that  he  was  never  executor,  but  relies  upon  other  de- 
fences, of  course  it  would  be  an  admission  that  he  was 
executor. 

But  that  is  not  this  case.  Here  the  defendant  does 
plead  that  he  was  never  executor,  and  puts  in  various 
other  pleas  in  addition  thereto.  Now  to  hold  that 
the  defendant,  by  this  mode  of  pleading,  committed  him- 
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self  an  executor  de  son  tort,  although  no  such  acts  were 
proven  against  him  as  in  law  constitute  an  executorship 
of  that  kind^  is  not  warranted  by  any  principle  we  are 
aware  of. 

It  is  said  by  plaintiffs  counsel,  though  not  much 
insisted  on,  that  it  was  error  to  admit  the  defendant 
to  testify  in  this  case.  We  think  the  act  of  February 
24,  1870,  excluding  the  testimony  of  either  party  as  to 
transactions  with,  or  statements  by  a  testator  or  intes- 
tate, applies  to  actions  by  or  against  a  rightful  per- 
sonal representation,  and  has  no  application  to  a  suit 
where  a  party  is  sought  to  be  held  as  executor  of 
his   own  wrong. 

There  is  no  error  in  the  judgment  of  the  Court 
below,   and   it  is  affirmed  with  costs. 
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Spirctuous  Liquors.  Sale  of  on  Sunday.  The  words  **  spiritu- 
ous liquors "  having  obtained  a  detlnite  meaning,  through  a 
long  uniformity  of  construction,  when  the  Code  was  enacted, 
the  established  significance  of  the  term  was  adopted,  and  the 
Legislature  is  presumed  to  have  intended  the  same  meaning 
in  the  language  of  Sec.  4861. 
Held,  that  the  sale  on  Sunday  of  distilled  and  not  fermented 

liquors,  is  prohibited  by  the  Statute. 
Cases  cited:    Caswell  v.  The  State,  2   Hum.,  339.     Case  over- 
ruled, The  Slate  v.  Sharrer,  2  Cold.,  323. 


PROM    DAVIDSON. 


From  the  Criminal  Court  at  Nashville.  Thos.  N. 
Frazier,  J. 

John  Ruhm,  for  plaintiff. 

Attorney  General  Heiskell,  for  the  State. 

Nicholson,  Ch.  J.,  delivered  the  opinion  of  the 
Court. 

In  these  several  cases  presentments  were  made  by 
the  Grand  Jury  of  Davidson  County  against  the  several 
plaintiffs  in  error,  for  violations  of  Section  4861  of  the 
Code.  The  presentments  charge  the  parties  with  sell- 
ing spirituous  liquors  on  Sunday,  and  with  aiding  and 
encouraging  the  sale  of  spirituous  liquors  on  Sunday. 
The  proof  was,  that  in  one  of  the  cases  the  defendant 
sold  a  glass  of  lager  beer  on  Sunday,  and  in  the  other 
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cases  the  defendants  bought   each   a  glass  of  lager  beer 
on  Sunday. 

The  Criminal  Judge  instructed  the  several  juries 
that  the  Statute  was  intended  to  include  in  the  term 
"spirituous  liquors/^  not  only  distilled  spirits,  but 
liquors  produced  by  fermentation,  such  as  ale  and  lager 
beer.  Under  this  charge  the  several  defendants  were 
found  guilty,  and  were  fined  five  dollars  each,  and  each 
ordered  to  be  imprisoned  for  twenty-four  hours.  From 
the  several  judgments  so  rendered  the  defendants  have 
appealed. 

Two  questions  are  presented  for  determination  in 
these  cases :  1st.  Is  lager  beer  a  spirituous  liquor, 
within  the  meaning  of  Sec.  4,861  of  the  Code,  which 
enacts  that,  "No  licensed  grocer,  or  other  person  in 
this  State,  shall  retail  spirituous  liquors  on  Sunday. 
The  punishment  for  this  offense  shall  be  fine  and  im- 
prisonment at  the  discretion  of  the  court.^'  2nd.  If 
lager  beer  is  to  be  regarded  as  a  spirituous  liquor 
within  the  meaning  of  that  section,  then  was  it  in- 
tended thereby  to  make  the  buyer  as  well  as  the  seller 
guilty  of   a  misdemeanor?. 

We  will  first  inquire  whether  the  Legislature  in- 
tended to  use  the  term,  spirituous  liquors,  as  embracing 
malt,  or  fermented,  as  well  as  dustilled  liquors.  It  is 
purely  a  question  of  legislative  intention,  and  whatever 
we  find  that  intention  to  be  it  is  our  duty  to  carry 
it  out. 

The  section  of  the  Code  under  examination  was  car- 
ried into  the  Code  from  an  Act  passed  in  1838,  but  in  a 
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modified  form  as  to  the  punishment.  That  Act  was 
passed  on  the  27th  of  January,  1838.  On  the  day 
preceding,  January  26,  1838,  the  Legislature  passed  an 
Act  repealing  the  Act  of  the  15th  of  December,  1831, 
imposing  a  tax  on  retailers  of  spirituous  liquors,  and 
providing  that  thereafter  all  persons  convicted  of  the 
offense  of  retailing  spirituous  liquors  should  be  fined, 
etc. 

It  is  observed  in  both  of  the  Acts  the  term  used 
is  ''spirituous  liquors,"  and  no  reference  is  made  to 
malt  or  fermented  liquors.  In  1841  an  indictment 
was  found  in  Knox  County  against  Caswell  &  Hill, 
"for  selling  a  certain  kind  of  spirituous  liquor,  called 
wine,  to  one  Dameron."  They  were  convicted,  and 
appealed  to  this  Court  The  judgment  was  reversed. 
Judge  Turley  giving  the  opinion,  in  which  he  says: 
"The  question  for  consideration  is,  whether  wine  is  a 
spirituous  liquor  within  the  meaning  of  the  statute 
passed  in  1837-8,  making  it  a  misdemeanor  to  retail 
spirituous  liquors.  We  think  it  is  not.  Wine  is  a 
fermented  liquor,  spirits  are  distilled  liquors,  etc.  We 
therefore  think  that  the  words  'spirituous  liquors,^ 
embrace  all  those  procured  by  distillation,  but  not  those 
procured  by  fermentation."  In  1846  the  Legislature 
passed  an  Act  to  tax  and  regulate  tippling-houses, 
which  provided  for  obtaining  a  license  for  retailing 
spirituous  or  vinoiLS  liquors,  and  making  it  a  misde- 
meanor to  sell  vinous  or  spirituous  liquors  without 
license.     This  provision  of  the  Act  of  1846   is  carried 

into  the  Code  in  Section  4,859,  which  makes  it  a  mis- 
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demeanor  to  violate  the  law  regulating  the  license  for 
sale  of  spirituous  or  vinous  liquors.  But  the  Act  of 
1838  is  carried  into  the  Code  without  alteration  as  to 
the  prohibition  against  the  sale  of  "spirituous  liquors" 
on  Sunday.  The  presumption  is  that  when  the  Legis- 
lature enacted  the  Code,  it  was  done  with  a  full  knowl- 
edge that  the  judicial  interpretation  of  the  term  "spir- 
ituous liquors"  which  was  made  in  1841,  and  had 
been  recognized  by  the  subsequent  legislation  of  the 
State,  was  intended  to  be  adopted  in  the  adoption  of 
Section  4,681.  This  interpretation  of  the  terms  con- 
tinued unquestioned,  after  their  adoption  in  the  Code, 
until  the  case  of  The  State  v.  Sharrer,  decided  by  this 
Court   in   1865. 

This  was  an  indictment  under  Section  4,681  of  the 
Code,  for  selling  ale  and  wine  on  Sunday.  Judge 
Milligan  held,  that  "the  words  'spirituous  liquors,' 
used  in  this  section,  are  evidently  employed  in  a  gene- 
ral sense,  and  intended  to  comprehend  all  alcoholic 
or  intoxicating  liquors.  The  manifest  object  of  the 
Legislature  was  to  prevent  the  desecration  of  the  Sab- 
bath, by  the  sale  of  an  article  the  use  of  which  is 
calculated  to  produce  the  most  shameless  disregard  of 
all   the   proprieties   and   duties  of  life." 

It  is  readily  conceded  that  Judge  Milligan  states 
correctly  the  object  for  which  the  Act  was  passed.  It 
is  true,  also,  as  noticed  by  him,  that  Section  4,860  of 
the  Code  requires  that  the  provisions  of  the  article  in 
which  Section  4,861  is  found,  should  be  construed 
liberally,  so  as  to   prevent  evasion  and  subterfuges,  and 
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to  effectuate  the  objects  of  the  law.  But  the  question 
arises,  can  we  discover,  by  giving  Section  4,861  a  liberal 
construction,  that  it  was  the  intention  of  the  Legisla- 
ture to  include  Jermented  liquors  under  the  words  "  spir- 
ituous liquors,"  We  have  seen  that  these  words  were 
first  used  in  1838,  and  that  ever  since  that  time  they 
have  remained  unchanged  on  the  Statute  Book,  and  that 
down  to  the  year  1865  they  have  been  construed  in 
legislative  and  judicial  proceedings  as  being  confined  in 
their  application  to  didiUed  spirits.  We  have  seen  that 
when  the  Code  was  enacted,  in  1858,  the  same  words 
were  employed,  with  no  alteration  or  amendment.  The 
inference  is  legitimate,  that  as  these  words  had 
obtained,  at  the  time  the  Code  was  enacted,  a  fixed  and 
definite  meaning,  judicially,  legislatively,  and  in  common 
parlance,  the  Legislature  intended  to  use  them  in  the 
same  sense.  Otherwise,  the  intention  to  use  them  in  a 
different  sense  would  have  been  indicated  by  an  amend- 
ment, rather  than  by  requiring  the  provisions  to  be 
liberally  construed. 

It  will  be  observed  that  the  only  change  made  in 
the  Act  of  1838,  in  transferring  it  to  the  Code,  was  to 
make  its  violation  a  more  stringent  misdemeanor:  fine 
and  imprisonment  constitute  the  punishment  under  the 
section  as  it  stands  in  the  Code.  It  is  contrary  to  the 
genius  of  our  government,  that  a  criminal  offense  which 
involves  the  imprisonment  of  a  citizen,  should  be  created 
merely  by  judicial  construction,  and  that,  too,  involving 
the  necessity  of  overruling  the  fixed  construction  of  the 
same   language   by  the   courts   and   the    legislatures   for 
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thirty-seven  years.  That  the  words  "spirituous  liquors" 
were  not  employed  in  the  Act  of  1838,  to  designate 
lager  beer,  is  absolutely  certain,  from  the  historical  fact 
that  at  that  day  that  article  of  drink  was  scarcely 
known  in  our  State.  The  Statute  was  leveled  at  dis- 
tilled spirits,  and  not  at  fermented  liquors,  and  this 
Court  would  be  guilty  of  judicial  legislation  if  we 
should,  by  our  construction,  so  enlarge  the  meaning  of 
the  words  as  to  make  a  new  criminal  offense.  As 
anxious  as  the  Court  may  be  to  promote  the  object 
of  the  Statute,  we  can  not  do  so  by  assuming  legislative 
powers.  We  are,  therefore,  inclined  to  overrule  the  case 
of  Sharrer  v.  ITie  StaJte,  and  to  hold  that  under  Section 
4,861  the  sale  of  diatiUed  and  not  fermented  liquors  on 
Sunday  was   prohibited. 

This  result  disposes  of  the  other  question  in  the 
case,  and  renders   its   decision   unnecessary. 

The  judgments  of  the  Criminal  Court  are  reversed 
and  arrested.  • 
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Akers,  Administrator,  v.  West  et  ala. 

1.  ADMUdSTRATiOK.     Creditor^ 8  claims.     What  ia  a  sufficient  present 

tation  of.  Statute  of  two  years  and  six  months.    Statement,   Where 

letters  of  administration  were  issued  on  the day  of , 

1868,  and  the  administrator  filed  a  bill  in  the  Chancery  Court 
to  wind  up  the  estate  as  an  insolvent  estate,  June  6, 1868,  and 
an  order  was  made  in  the  cause  at  September  Term,  1868,  di- 
recting notice  to  be  given  to  creditors  to  file  their  claims  by  the 
May  Term,  1869,  and  the  creditor  appeared  and  procured  an 
order  making  him  a  defendant  to  this  proceeding  at  the  May 
Term,  1869,  with  leave  to  file  his  claim  by  next  term,  and  he 
failed  to  do  so,  but  filed  it  November  28,  1870.  Exceptions 
were  taken  because  the  claim  was  not  filed  in  time,  insisting 
upon  the  Statute  of  Limitations.  The  Chancellor  allowed  the 
exceptions,  from  which  decree  the  creditor  appealed. 

Seld,  The  Court,  having  declared  the  appellant  a  creditor,  at 
May  Terra,  1869,  and  so  pronounced  him,  and  made  him  a  party 
defendant,  this  must  be  taken  as  a  presentation  of  the  claim  in 
the  sense  of  the  law,  and  a  recognition  thereof  by  the  Court. 
If  the  demand  was  not  then  barred,  the  failure  to  present  it 
within  the  time  prescribed  in  the  decree,  and  notice  could  not 
afiect  it.  Under  the  Statute  the  presentation  would  still  be 
good,  if  made  before  the  final  appropriation  of  the  funds. 

2.  Samk.    Same,    Statute  of  Limitations,     The  Chancellor's  order 

that  claims  be  filed  by  or  before  a  subsequent  term,  can  not 
lessen  or  enlarge  the  statutory  bar. 

Code,  Sections  2,330,  2,376,  2,378. 


FKOM  WABBEN. 


Appeal   from  the   Chancery  Court.       A.   S.   Marks, 
Chan('ellor. 
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JoRDON  Stokes  for  Complainant. 
Jno.  H.  Savage  for  defendants. 

Sneed,   Judge,   delivered  the   opinion   of  the   Court. 

The  complainant,  as  administrator  of  William  West, 
deceased,  filed  an  insolvent  bill  June  6,  1868,  in  the 
Chancery  Court  at  McMinnville,  against  the  heirs  and 
creditors,  and  at  September  Term,  1868,  a  decree  was 
rendered  transferring  said  estate  to  the  Chancery  Court 
for  administration  under  the  insolvent  law,  and  di- 
recting the  complainant  to  give  notice  to  creditors  to 
file   their   claims    by   the    next    succeeding    May   Term, 

1869.  The  bill  states  the  qualification  of  complainant 
as  administrator,  on  the  day  of  ,  1868,  with- 
out specifying  the  day  or  the  month.  W.  B.  Stokes 
claims  to  be  a  creditor  of  said  estate,  under  a  decree 
of  the  Chancery  Court  at  Woodbury,  where  the  record 
and  papers  having  been  destroyed,  a  decree  was  pend- 
ing to  have  them  supplied,  which,  it  seems,  was  finally 
consummated  August  28,  1869,  and  a  decree  entered 
directing  the  Clerk  and  Master  to  certify  a  transcript 
of  said  proceedings  as  evidence  of  Stokes'  claim  to  the 
said  Chancery  Court  at  McMinnville.  At  the  May 
Term,  1869,  of  the  latter  Court,  an  order  was  en- 
tered directing  that  W.  B.  Stokes,  a  creditor  of  Wm. 
West,  deceased,  be  made  a  party  defendant,  and  have 
until   next  term   to   file   his   claim.     At  the  May  Term, 

1870,  a  decree  was  entered,  referring  the  case  to  the 
Master  for  a  report  of  the  assets  and  liabilities  of  .the 
estate   of   William   West,  and   at  the   May  Term,  1871, 
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the  Master  made  his  report,  in  which  he  included  the 
debt  due  to  Stokes,  stated  at  $673.40,  and  representing 
it  as  having  been  filed  November  28,  1870.  The  com- 
plainant excepted  to  the  allowance  of  Stokes'  debt,  be- 
cause not  filed'  in  time,  and  because  it  was  barred  by 
the  statute  of  limitation,  and  upon  the  further  ground 
that  the  same  was  "insufficient,  illegal  and  void,"  to 
quote  the  words  of  the  exception.  The  Chancellor 
allowed  the  exceptions  and  rejected  Stokes'  claim,  from 
which  decree  he  has  appealed. 

The  statutes  regulating  the  administration  of  insolv- 
ent estates,  provide  that  "all  creditors  who  shall  fail  to 
bring  forward  their  demands,  or  to  come  in  under  these 
proceedings,  and  present  their  claims  within  the  time 
prescribed  by  law,  shall  be  for  ever  barred  and  prohib- 
ited from  becoming  parties  to  such  proceedings.''  Code, 
Section  2,376.  And  a  subsequent  section  provides  that 
**  to  save  the  operation  of  the  statute  of  limitations,  any 
creditor  may  present  his  claim  to  the  Clerk  and  Master 
in  vacation  as  well  as  in  term-time,  and  apply  to  be- 
come a  party  to  the  proceeding."  Code,  Section  2,378. 
Now,  even  if  it  were  clear  upon  the  facts,  which  we 
do  not  concede,  that  two  years  and  six  months  had 
elapsed  from  the  qualification  of  the  complainant  as  ad- 
ministrator, before  November  28,  1870,  when  we  sup- 
pose the  transcript  from  Woodbury  was  actually  filed  in 
the  Chancery  Court  at  McMinnville — yet  it  is  manifest 
that  under  the  decree  of  May  Term,  1869,  which  de- 
clares the  appellant  a  creditor  of  the  estate  of  William 
West,  and  directs  that   he   be    made   a   party  defendant, 
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he  has  brought  himself  within  the  provisions  of  the 
statute — within  the  time  allowed  by  the  statute,  and 
having  presented  his  claim  or  made  known  his  demand, 
and  had  himself  made  a  party  defendant,  he  must  be 
taken  to  have  '^come  in  under  these  proceedings^^  in 
the  sense  of  the  law,  and  the  operation  of  the  statute  of 
limitations  is  saved.  The  Chancellor's  order  that  the 
claims  be  filed  by  the  next  term,  could  not,  of  course, 
lessen  or  enlarge  the  time  of  the  statutory  bar.  The 
presentation  of  a  demand  to  the  Clerk,  under  these  in- 
solvent laws,  is  one  thing,  and  the  auditing  thereof  an- 
other. The  Court  was  satisfied,  at  May  Term,  1869, 
that  the  appellant  was  a  creditor,  and  so  pronounced 
him  and  made  him  a  party,  and  this  must  be  taken  as 
a  presentation  of  the  claim  in  the  sense  of  the  law,  and 
a  recognition  thereof  by  the  Court.  If  the  demand  was 
not  then  barred,  the  fiiilure  to  present  it  within  the 
time  prescribed  in  the  decree,  and  notice  could  not 
affect  it.  Under  the  statute  the  presentation  would  still 
be  good,  if  made  before  the  final  appropriation  of  the 
funds.  Code,  Section  2,330.  We  think  the  claim  was 
filed  in  time,  and  that  the  same  was  not,  under  the 
facts  of  the  case,  subject  to  the  operation  of  the  statute 
of  limitations  after  the  presentation,  as  evidenced  by 
the  decree  that  was  rendered,  under  which  the  appel- 
lant was  declared  a  creditor  and  made  a  party.  The 
transcript  filed  by  the  appellant,  from  the  Woodbury 
Chancery  Court,  as  the  evidence  of  his  debt,  is  assailed 
for  irregularity.  We  do  not  understand  the  Chancellor 
to  have  adjudicated  upon  the  justice  of  the  debt  or  the 
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regularity  of  the  evidence  thereof,  as  these  questions 
were  not  properly  raised  by  the  exceptions.  His  de- 
cision, as  we  understand  it,  rests  upon  the  statute  of 
limitations,  and  the  time  of  filing  the  claim,  and  we 
determine   nothing  more. 

Reverse  the  decree   and   remand  the  cause. 


John  Phillips  v.  George  Maxwell. 

1.  Landlord  and  Tenant.    Lien  for  rent.    How  enforced  by  attach- 

ment against  innocent  purchasers,  and  when.  A  landlord  may 
fix  and  make  specific  his  inchoate  lien,  before  the  debt  for  rent 
lias  become  due,  by  attaching  the  crop  raised  upon  his  prem- 
ises, when  in  the  possession  of  third 'parties,  impounding  it 
subject  to  the  judgment  and  execution,  wiiich  may  be  recovered 
at  the  termination  of  the  suit.  The  lien  thus  made  fixed  and 
specific,  relates  back  to  the  date  of  the  contract,  and  over- 
reaches any  title  acquired  by  a  purchaser  of  the  crop  from  the 
tenant,  although  without  notice  of  the  lien. 

2.  Arguendo.    Same.    Same.    No  recovery  from  third  parties,  with' 

out  notice.  When.  By  Section  3,642  of  the  Code,  if  the  land- 
lord elects  to  proceed  against  the  piurchaser  for  the  vahte  of  the 
property,  he  cannot  recover  if  the  purchaser  had  no  notice  of 
the  lien. 

Cases  cited:  Davis  v.  Park  &  Campbell,  6  Yerg.,  252;  Ballen- 
tine  V.  Kercheval  &  Green,  6  Yerg.,  267;  Lawrence  v.  Jenkins, 
7  Yerg  ,  494;  Hardeman  v.  Shumate,  Meigs  H.,  398;  Bryan  v. 
Buckholder,  8  Hum.,  562;  Hill  v.  George,  1  Head,  396. 

Code,  Sections  3,539,  3,540,  3,541,  3,542,  Act  of  1825. 


FROM    GILES. 


Appeal  from  the  Chancery  Court.     W.  S.  Fleming, 
Chancellor. 
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Jno.   S.   Wilkes  for  complainant. 
N.   Smithson   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

On  the  12th  of  January,  1867,  John  Phillips  rented 
to  George  Maxwell  about  90  acres  of  land,  for  the 
year  1867,  for  which  Maxwell  agreed  to  pay  him  $775 
before  the  end  of  the  year.  Maxwell  cultivated  the 
land  in  cotton  and  corn ;  and  by  the  first  of  Novem- 
ber had  gathered,  and  had  ginned  and  baled  nine 
bales  of  cotton.  The  cotton  was  ginned  and  baled  at 
Phillips'  gin,  on  his  premises.  Without  the  knowl- 
edge or  consent  of  Phillips,  Maxwell  removed  three 
of  the  bales  and  sold  them.  About  the  12th  of  Nov- 
ember, 1876,  he  sfarted  to  remove  three  other  bales, 
but  was  discovered  by  Phillips,  who  required  him  to 
bring  them  back  and  deposit  them  on  Phillips'  premi- 
ses, with  the  other  three  bales.  Phillips  threatened 
to  attach  the  cotton  to  secure  his  rent,  but  declined 
to  do  so  upon  Maxwell  agreeing  to  leave  the  six 
bales  in  Phillips'  possession  until  the  rent  should  be 
satisfied. 

Upon  the  evening  of  the  same  day,  Maxwell  went 
to  Pulaski  and  contracted  to  sell  the  six  bales  to 
Malone  &  Houston,  cotton  dealers  in  that  town,  to 
be  delivered  during  that  day  or  night.  Accordingly, 
about  eight  or  nine  o'clock  at  night.  Maxwell  delivered 
the  cotton  and  consummated  the  trade,  by  receiving 
payment  at  the  rate  of  10  cents  per  pound.  Phillips, 
finding   on   the   morning   of   the   13th,   that    the   cotton 
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was  gone,  pursued  on  to  Pulaski,  where  he  found  it 
in  the  possession  of  Malone  &  Houston,  Maxwell  in 
the   meantime   having   absconded. 

Thereupon  Phillips  immediately  filed  his  attachment 
bill,  and  attached  his  cotton  in  the  hands  of  Malone 
&  Houston.  In  their  answer  they  admit  the  purchase 
of  the  cotton,  but  deny  that  they  had  any  knowledge 
or  information  that  it  was  raised  on  rented  land,  but 
that  they  purchased  it  in  the  regular  course  of  their 
business ;  nor  is  their  answer  contradicted  by  the  proof. 
The  Chancellor  held  that  Phillips,  by  his  attachment 
bill,  secured  a  specific  lien  upon  the  cotton,  and  or- 
dered accordingly.  From  this  decree  Malone  &  Hous- 
ton  have   appealed. 

The  single  question  for  our  determination  in  this 
case  is,  whether  a  landlord  can  enforce  his  lien  for 
rent  by  attaching  the  crop  in  the  hands  of  a  firm 
who  have  purchased  it  without  notice  of  the  lien,  and 
before   the   debt   for   rent  had   become    due? 

The  first  act  of  the  Legislature  which  provided  for 
the  landlord's  lien,  was  passed  in  1825,  Chap.  21, 
Sec.  1,  and  is  as  follows :  "  When  any  debt  shall  be 
contracted  to  become  due  for  rent,  whether  by  note, 
account,  or  otherwise,  the  amount  so  contracted  to 
become  due  and  owing,  shall  be  a  lien  on  the  crop 
growing  or  made  on  the  premises,  and  shall  have 
precedence  over  all  other  liens  of  every  description 
whatever,  till  said  debt  for  rent  shall  be  discharged : 
provided,  the  lien  hereby  created  shall  only  continue 
for  three   months    after    the    time    the    rent    shall    fall 


28  NASHVILLE : 


John  Phillips  V,  George  Maxwell. 


due,   and   until   the  decision   of   any   suit  that  may  be 
brought  within   that   time   for  such   rent." 

The  true  meaning  of  this  act  had  become  settled 
by  repeated  adjudications,  made  from  the  date  of  its 
passage  down  to  the  adoption  of  the  Code.  By  these 
adjudications   it  was   settled — 

1st.  That  the  landlord  had  only  a  right  of  prior- 
ity of  payment  over  other  creditors,  and  not  a  specific 
lien. 

2nd.  That  he  never  could  pursue  the  crop  or  its 
proceeds  into  the  hands  of  a  third  party,  without  first 
getting  judgment  and   execution   against  the   tenant. 

3rd.  That  the  only  mode  of  converting  the  land- 
lord's inchoate  lien  or  right  of  priority  of  payment 
into  a  fixed  or  specific  lien,  was  by  obtaining  judg- 
ment and  execution  upon  the  debt  due  for  the  rent 
against  the  tenant. 

4th.  That  when  judgment  and  execution  were  ob- 
tained against  the  tenant,  the  lien  became  fixed  and 
operative  from  the  time  at  which  the  debt  was  due : 
Davis  v.  Park  &  Campbell,  6  Yerg.,  252 ;  Ballentine  <fr 
Kerchecal  v.  Green,  6  Yerg.,  267 ;  Lawrence  v.  Jenkins, 
7  Yerg.,  494;  Hardeman  v.  Shumate,  Meigs'  R.,  398; 
Bryan  v.  Buckholder,  8  Hum.,  562 ;  Hill  v.  George,  1 
Head,  396. 

It  will  be  observed  that,  according  to  the  prin- 
ciples settled  in  these  oases,  that  the  landlord  had  no 
remedy  against  third  persons  who  might  purchase  or 
otherwise   appropriate   the   crops   raised   by   his   tenants. 
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if  such  purchase  or  appropriation  was  made  before  the 
debt  for   the    rent  became  due. 

In  the  case  of  Bryan  v.  Buekholder,  Judge  Green 
acknowledged  that  under  the  construction  given  to  the 
Act,  its  object  might  be  defeated  by  dishonest  tenants, 
but  he  said  the  courts  could  extend  the  remedy  no 
further  than  the  Legislature  had  thought  proper  to 
go  in  the  statute,  and  that  this  was  one  of  many  in- 
stances where  the  party  is  without  remedy.  So  far  as 
the  Act  of  1825  has  been  carried  into  the  Code,  we 
are  bound  to  presume  that  it  was  adopted  by  the 
Legislature  with  the  construction  of  its  language 
settled  by  the  previous  adjudications  of  the  Court.  It 
becomes  necessary,  therefore,  to  refer  to  those  sections 
of  the  Code  which  provide  for  the  landlord's  lien,  to 
ascertain  the  present  state  of  the  law  upon  that  sub- 
ject. 

Section  3,539  is  as  follows :  "Any  debt  by  note, 
account,  or  otherwise,  created  for  the  rent  of  land,  is 
a  lien  on  the  crop  growing  or  made  on  the  premises, 
in  preference  to  all  other  debts,  from  the  date  of  the 
contract. 

Section  3,540 :  "  The  lien  continues  for  three 
months  after  the  debt  becomes  due,  and  until  the  ter- 
mination of  any  suit  commenced  within  that  time  for 
such  rent." 

Section  3,541:  "The  lien  may  be  enforced:  1. 
By  original  attachment^  issued  on  affidavit  that  the 
rent  is  due  and  unpaid ;  or,  before  due,  on  affidavit 
that  the    defendant  is    about    to    remove  /  or    sell    the 
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crop.  2,  Or  by  judgment  at  law  against  the  tenant, 
and  execution  to  be  levied  on  the  crop  in  whosoever 
hands   it   may   be/^ 

Section  3,542:  "And  the  person  entitled  to  the 
rent  may  recover  from  the  purchaser  of  the  crop,  or 
any  part  of  it,  with  notice  of  the  lien,  the  value  of 
the  property,  so  that  it  does  not  exceed  the  amount 
of  the   rent  and   damages." 

It  is  observed  that  Sections  3,539  and  3,540  con- 
tain the  substance  of  the  Act  of  1825  and  its  provis- 
ions, with  this  important  difference:  that  by  the  Act 
of  1825  and  its  construction  by  the  Court,  the  time 
at  which  the  lien  became  operative  was  the  time  at 
which  the  debt  became  due ;  but  by  Section  3,539  the 
lien  commences  at  the  date  of  the  contract.  It  fol- 
lows that  when  the  inchoate  lien  or  priority  of  pay- 
ment is  converted  into  a  fixed  or  specific  lien,  such 
fixed  lien  dates  back  to  the  date  of  the  contract.  This 
change  in  the  Act  of  1825  was  made  for  the  purpose 
of  remedying  the  defect  in  that  Act  already  referred  to. 

This  is  made  still  more  manifest  by  the  language 
used  in  sub-Section  2  of  Section  3,541  :  "  To  be 
levied   on   the   crop   in   whosoever   hands   it   may  be." 

It  is  next  observed  that  sub-Section  2  of  3,541  is 
but  an  enactment  of  the  construction  placed  upon  the 
Act  of  1825,  to-wit:  that  the  lien  of  the  landlord 
could  be  enforced  against  the  tenant  by  judgment  and 
execution  against  the  tenant ;  and  by  that  Act  and  its 
construction,  this  was  the  only  remedy  which  the 
landlord    had    for  the    enforcement   of   his    lien.       But 
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hj  Section  3,541  he  was  Airnished  with  the  additional 
remedy  for  enforcing  his  lien  by  original  attachment. 
He  is  authorized  to  resort  to  this  remedy  by  simply 
making  affidavit  that  the  rent  is  due  and  unpaid,  or 
if  the  rent  is  not  due,  that  the  defendant  is  about 
to  remove  or  sell  the  crop.  This  remedy,  in  connec- 
tion Vith  the  provision  in  Section  3,539,  which  makes 
the  lien  commence  at  the  date  of  the  contract,  fur- 
nishes the  landlord  with  ample  means  to  protect  his 
rights. 

The  remedy  by  attachment  is  independent  and 
complete  within  itself.  To  ^^enforce  a  lien  by  attach- 
ment,^' ex  vi  terminiy  means  that  the  landlord  may 
proceed  to  fix  and  make  specific  his  inchoate  lien  by 
levying  his  attachment  on  the  crop  raised  on  his 
premises,  whether  in  possession  of  the  tenant  or  a 
third  party  and  others,  impounding  it  subject  to  the 
judgment  and  execution  which  he  may  recover  at  the 
termination  of  the  suit.  By  Section  3,540  this  lien  is 
continued  until  the  termination  of  the  suit,  by  judg- 
ment and  execution,  which  may  then  be  levied  on  the 
crop  in  whosoever  hands  it  may  be.  The  lien  thus 
made  fixed  and  specific,  relates  back  to  the  date  of 
the  contract,  and  overreaches  any  title  acquired  by 
the  purchaser  of  the  crop  from  the  tenant,  although 
without  notice  of  the  lien.  But  by  Section  3,542,  if 
the  landlord  elects  to  proceed  against  the  purchaser 
for  the  value  of  the  property,  and  not  for  the  prop- 
erty itself,  he  cannot  recover  if  the  purchaser  had  no 
notice   of  the  lien. 
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It  follows  that  the  complainant  is  entitled  to  the 
relief  prayed  for  in  his  bill.  The  Chancellor  so  held, 
and  we  afElrm  the  decree,   with  costs. 


R.  B.  Douglass  &  Chas,  F.  Boddie  v.  W.  J.  Joyneb. 

1.  Chancert.    Jurisdiction  of.    To  enjoin  executions  from  other  OourtB 

of  Equity.  Where  a  Judgment  by  motion  was  taken  upon  a 
forged  note  in  a  distant  county,  from  the  residence  of  the  sup- 
posed principal,  without  notice. 

Held,  The  defendant  to  such  a  Judgment  may  have  an  injunction 
against  its  execution,  as  well  from  any  other  Chancery  Court 
haying  Jurisdiction,  as  the  one  rendering  the  Judgment— the 
injunction  in  such  a  case  oi>e rating  upon  the  party,  and  not 
upon  the  Court. 

Cases  cited:  Deaderick  v.  Smith,  6  Hum.,  130;  Whitesides  v. 
Wyatt  and  Latham,  2  Cold.,  91. 

2.  Same.    Bemedy.    While  the  proper  remedy  in  cases  like  this  Is, 

perhaps,  by  writ  of  error  coram  nobis,  yet  relief  may  be  had  in 
a  Court  of  Equity.    7  Hum.,  119. 

3.  Saikb.  Material  defendant.  Since  this  Is  a  proceeding  in  the 
nature  of  a  bill  to  enjoin  an  execution  at  law,  the  bill  may  be 
filed  in  the  district  to  which  execution  has  issued,  under  Sec. 
4,811,  sub-Sec.  3  of  the  Code. 


FROM  SUMNEB. 


Appeal  from  the  Chancery  Court.    Chas.  6.  Smith, 
Chancellor. 
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J.  J.  TuKNEB,  for   complainants. 

James  D.  Park,  for  defendant. 

McFarland,  Judge,  delivered  the  opinion  of  the 
Court. 

The  Chancellor  sustained  a  demurrer  to  this  bill 
and  amended  bill,  and  from  this  decree  the  complain- 
ants have   appealed. 

The  bill  was  filed  the  1st  of  March,  1872,  in  the 
Chancery  Court  at  Gallatin.  It  charges  in  substance 
that  the  defendant,  Joyner,  who  is  the  Deputy  Sheriff 
of  the  county,  has  in  his  hands  an  execution  against 
the  complainants,  issued  upon  a  judgment  rendered 
against  them  in  Chancery  Court,  at  Franklin,  for 
Williamson  County,  on  the  23d  of  October,  1871,  for 
12,314.51  in  favor  of  the  defendants.  Park  and  Maney, 
administrators  of  Wm.  Maney,  deceased.  The  bill 
charges  that  this  judgment  was  rendered  by  motion, 
without  notice  to  them;  that  it  was  founded  upon  a 
note  for  $1,500,  dated  5th  of  April,  1860,  payable  to 
one  DeGraffenreid,  and  purporting  to  have  been  ex- 
ecuted by  D.  C.  Douglass,  M.  C.  Abston,  R.  B.  Doug- 
lass, and  Wm.  Maney  as  security  for  the  other  three. 
The  bill  charges  that  the  said  Maney,  nor  his  repre- 
sentatives, had  ever  paid  any  part  of  said  note,  and 
we  are  left  from  this  to  infer  that  the  judgment  was 
rendered  upon  the  ground  that  judgment  had  been 
rendered  against  said  Wm.  Maney,  or  his  representa- 
tives upon  the  note,  and  upon  this  the  judgment  in 
3 
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question  was  taken  by  motion  against  the  supposed 
principals  in  the  note.  There  is  in  this  record  what 
purports  to  be  a  copy  of  the  judgment,  but  as  it  was 
not  made  a  part  either  of  the  original  or  amended 
bills,   upon   a   demurrer  we   can   not    look   to   it. 

The  bill  charges  that  in  fact  neither  the  complain- 
ant, R.  B.  Douglass,  nor  Abston,  the  intestate  of  the 
other  complainants,  ever  executed  or  authorised  the  ex- 
ecution df  the  note  in  their  name;  that  Maney  was 
only  the  ^aecurity  of  his  son-in-law,  D.  C.  Douglass, 
on  the  note.  It  is  further  charged  that  Abston  died 
in  1860,  wiien  administration  was  granted  upon  his 
estate,  which  has  since  been  fully  administered  as  an 
insolvent  estate  in  the  Chancery  Court  at  Gallatin ; 
that  the  claim  as  to  his  estate  is  barred  by  the  statute 
of  limitations,  and  that  the  judgment  in  question  was 
taken  in  violation  of  the  statutory  injunction  which  re- 
sults from  the  insolvent  proceedings;  that  the  claim 
was  not  filed  in  time  for  pro  rata,  and,  in  fact,  was 
not    heard   of    until   the   execution   came   against   them. 

The  first  ground  of  demurrer  relied  upon  is,  that 
the  Chancery  Court  at  Gallatin  has  no  jurisdiction  to 
enjoin  a  decree  or  judgment  of  the  Chancery  Court  at 
Franklin,  in  another  district.  For  this  the  cases  of 
Deaderick  et  al.  v.  Smith,  6  Hum.,  130,  and  Whitesidett 
v.    Wyatt  and  Latliam,  2   Cold.,  91,  are    relied   upon. 

The  first  of  these  was  where  an  injunction  had 
been  obtained  in  the  Chancery  Court  at  Murfreesboro 
against  the  execution  of  judgments  upon  notes  executed 
to  the  Clerk  and   Master  at   Franklin,  for  the   purchase 
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of  land  sold  in  the  progress  of  a  canse  still  pending 
in  that  Conrt.  The  latter  was  an  injunction  sued 
out  in  the  Chancery  Court  at  Rutledge,  Grainger 
County,  enjoining  a  judgment  rendered  upon  a  note 
given  for  the  purchase  of  land  sold  by  decree  of  the 
Circuit  Court  of  the  same  county,  upon  which,  in  the 
progress  of  the  cause,  the  judgment  had  been  rendered 
by   motion   in   favor   of  the   Commissioner, 

In  neither  of  these  causes  was  it  denied,  that  the 
fects  giving,  the  Court  rendering  the  judgment  sought 
to  be  enjoined,  jurisdiction,  in  fact  existed;  it  clearly 
appeared  that  the  Court  had  jurisdiction,  and  in  the 
first-mentioned  cause  the  original  cause  was  still  pend- 
ing in  the  Chancery  Court  at  Franklin;  and  this  was 
probably   so   as   to   the   case   in   7   Coldwell. 

In  such  cases  this  Court  held  that  it  would  create 
unseemly  conflict  between  the  jurisdiction  of  the  dif- 
ferent Courts  to  allow  one  Chancery  Court  to  enjoin 
the  proceedings  of  the  other;  but  their  remedy  would 
be  to  apply  by  petition  in  the  cause  in  which  the 
judgment  was  rendered,  for  such  equitable  relief  as 
they  might  be  entitled  to.  It  is  clear  that  the  re- 
lief sought  in  these  causes  was  not  upon  the  want  of 
jurisdiction  of  the  Court  rendering  the  judgments,  but 
upon  some  supposed  equity  against  the  claims.  But 
in  this  cause,  upon  the  allegations  of  the  bill,  which 
are  to  be  taken  as  true,  the  note  upon  which  the 
judgment  by  motion  was  rendered  was  a  forgery  as  to 
the  complainants,  and  they  had  no  notice  to  defend; 
the  judgment  had  been  rendered  and  execution  issued. 
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In  such  case  the  Court  rendering  the  judgment  would 
not  claim  to  exercise  further  jurisdiction  over  the  cause; 
it  was  at  an  end,  and  relief  by  petition  in  the  cause 
could  not  be  obtained.  If  such  judgment  had  been 
rendered  by  the  Circuit  Court,  there  could  be  no 
question  but  that  the  defendants  would  have  their 
remedy  in  a  Court  of  Equity,  as  against  any  other 
void  judgment  rendered  without  notice.  The  Chancery 
Court,  in  such  case,  is  but  exercising  under  the  statute 
the   same  jurisdiction    given   the   Circuit   Court. 

The  injunction  sought  against  the  execution  of  such 
a  judgment  operates  upon  the  party  and  not  upon  the 
Court,  and  we  can  see  no  reason  why  this  injunction 
might  not  as  well  issue  from  any  other  Chancery 
Court  having  jurisdiction  as  the  one  rendering  the 
judgment.  This  would  create  no  more  conflict  of  juris- 
diction than  if  the  judgment  had  been  rendered  by  the 
Circuit  Court.  Conflict  of  this  character  is  of  con- 
stant occurrAice. 

In  a  cause  of  this  character,  if  the  note,  which  is 
the  foundation  of  the  motion,  be  in  fact  forged,  and 
because  there  is  no  notice  this  act  is  not  made  known 
to  the  Court  or  passed  upon,  it  is  a  firaud;  and  cer- 
tainly the  defendants  would  not  be  without  remedy, 
and  in  such  a  cause  we  see  no  reason  why  the  juris- 
diction  to  give  the  relief  should  be  confined  to  the 
Court  rendering  the  judgment.  Such  has  not  been 
the   holdings   of  our   Courts. 

The  second  ground  of  demurrer  is  that  the  remedy 
was   by   writ   of  error,   coram  nobis.      The   complainant 
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might  have  had  this  remedy,  but  might  also  have  his 
remedy   in   equity.      7   Hum.,    116. 

If  a  judgment  by  motion  be  taken  upon  a  forged 
note  in  a  distant  county  from  the  residence  of  the 
defendant,  we  do  not  see  that  he  ought  to  be  com- 
pelled to   resort  to  the  courts  of  that  county  for  relief. 

The  only  other  ground  that  we  need  notice  is,  that 
the  bill  shows  that  no  material  defendant  resides  in 
the  County  of  Sumner.  The  bill  shows  that  Joyner, 
the  Deputy  Sheriff,  is  a  citizen  of  Sumner,  but  that 
the  other  defendants  reside  in  Williamson  County. 
Bills  seeking  to  enjoin  proceedings  at  law  may  be 
filed  in  the  district  in  which  the  suit  is  pending,  or 
to  which  execution  has  issued.  Code  4,311,  sub-Sec.  3. 
This  is  in  the  nature  of  a  bill  to  enjoin  an  execu- 
tion at  law,  although  the  judgment  was  rendered  in 
the  .  * 

The  decree  is  reversed,  the  demurrer  overruled,  and 
the  cause  remanded.  The  defendant  will  pay  the  costs 
of  this  Court. 

*.  A  corner  of  the  opinion  was  accidently  torn  off  at  the 
blank  space  above,  before  being  enrolled. 

Clerk  Supreme  Court. 
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John  Hennessee  v.  Wm.  Mills. 

1.  Bankbuptcy.     Want  of  jurisdiction  to  grant  discharge.    Map  be  at- 

tacked in  State  Court.  When.  Where  a  District  Court  of  the 
United  States  has  no  Jurisdiction  of  an  application  in  bank- 
ruptcy, its  action  is  a  nullity,  and  if  the  petitioner  pleads  his  dis- 
charge in  defence  to  a  creditor's  suit,  the  plaintiff  may  reply  and 
interpose  the  want  of  jurisdiction  to  defeat  the  effects  of  such 
a  discharge  in  any  Court  where  the  same  may  be  prosecuted. 

Cases  cited:  Bump  on  Bank.,  30,  citing  cases  in  3d  Bank.  Reg., 
in  22  Penn.,  145,  Goodfellow,  3  Bank.  Reg.,  cited  by  Bump 
in  note  6,  page  308,  Sec.  11,  Bank.  Act,  1867. 

2.  Same.    Fraudulent  failure  to  render  complete  schedule,   A  discharge 

in  bankruptcy  can  not  be  impeached  in  a  State  Court  by  the 
allegation  of  fraudulent  failure  to  render  a  complete  schedule 
of  property,  if  the  Court  had  jurisdiction  to  grant  the  dis- 
charge, and  the  creditor  had  notice  or  was  a  party  to  the 
proceedings,  the  United  States  Courts  having  exclusive  juris- 
diction over  the  question  of  Bankruptcy. 

Cases  cited:  46  N.  T.  R.,  15,  Bank.  Act,  1841. 


PROM   DAVIDSON. 


Appeal   from  decree  of  the  Circuit  Court.      Eugene 
Cary,  Judge. 

M.  M.  Brien,  jr.,  and   Baxter   Smith  for  plaintiff 
in  error. 

Bradley  &  Peabody  for  defendant  in  error. 

Freeman,  Judge,  delivered  the  opinion  of  the  Court. 

Hennessee  sued   Mills  before  a   Justice  of  the  Peace 
of  Davidson    County.      The    case    went    to    the    Circuit 
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Court  by  appeal,  where  it  was  tried  on  demurrer  to  re- 
plications filed  by  plaintiff  to  a  plea  of  defendant, 
setting  up  a  discharge  in  bankruptcy  granted  by  the 
District  Court  of  the  United  States  for  the  Southern 
District  of  Ohio.  The  demurrer  was  sustained  by  the 
Circuit  Judge,  and  an  appeal  in  error  prosecuted  to  this 
Court. 

The  replication  alleges  that  the  defendant  was,  and 
for  six  months  preceding  the  filing  of  the  petition  in 
bankruptcy  in  the  Southern  District  of  Ohio,  and  for  a 
long  time  previous  thereto,  had  been  a  citizen  of  the 
State  of  Tennessee,  and  that  defendant  did  not  reside 
in  the  said  Southern  District  of  Ohio  six  months,  or 
the  greater  portion  of  six  months  next  preceding  the 
filing  his  petition,  to  wit:  September  14,  1867,  nor  did 
he  carry  on  business  there,  but  was,  in  fact,  a  citizen 
of  Tennessee,  and  carrying  on  business  in  the  State  of 
Tennessee,  and,  therefore,  it  is  claimed  said  discharge 
is   void. 

The  question  presented  is,  whether  the  effect  of  a 
discharge  in  bankruptcy  is  void  on  the  facts  alleged. 

Section  11  of  Bankrupt  Act  of  1867  provides,  in 
substance,  that  a  party  seeking  the  benefit  of  the  act 
"shall  apply  by  petition  addressed  to  the  Judge  of  the 
judicial  district  in  which  such  debtor  has  resided  or 
carried  on  business  for  the  six  months  next  preceding 
the  time  of  filing  such  petition,  or  for  the  longest 
period  during  such  six  months,  setting  forth  his  place 
of  business,"  etc.  This  section  clearly  defines  the  court 
in  which  the  jurisdiction   shall    reside   to  adjudicate  the 
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question  of  the  right  of  the  petitioner  to  a  discharge  from 
his  debts  under  the  Act.  No  court  of  any  other  district 
of  the  United  States  has  such  jurisdiction.  The  juris- 
diction being  purely  statutory,  is  confined  to  the  court 
to  which  the  statute  has  assigned  it.  If  the  court  had 
no  jurisdiction  of  the  defendant's  application,  its  action 
is  simply  a  nullity,  and  binds  no  one,  and  we  hold  this 
want  of  jurisdiction  may  be  interposed  to  defeat  the 
effect  of  a  discharge,  in  any  court  where  the  same  may 
be  prosecuted.  The  rule  is  so  laid  down  by  Mr.  Bump 
in  his  work  on  Bankruptcy,  p.  30,  citing  a  case  from 
3d  Bankrupt  Keg.  in  re  Penn.,  145,  and  it  was  so  held 
in  the  case  of  Goodfellow,  3  B,  Reg.,  cited  by  Mr. 
Bump,  in  note  6,  p.  308.  We,  therefore,  hold  that  the 
Court  erred  in  sustaining  the  demurrer  to  this  replica- 
tion. 

As  to  the  other  question  presented,  seeking  to  defeat 
the  effect  of  the  discharge  by  the  allegation  of  fraudu- 
lent failure  to  render  a  complete  schedule  of  property 
of  petitioner,  we  need  only  say,  that  if  the  Court  had 
jurisdiction  to  grant  the  discharge,  the  creditor  being  a 
party  to  ,the  proceedings,  could  not  set  up  such  failure 
in  a  State  Court  to  defeat  the  effect  of  the  judgment  of 
the  Courts  of  the  United  States,  they  having  exclusive 
jurisdiction  over  the  question  of  bankruptcy.  We  con- 
sidered this  question  fully  at  Knoxville  at  last  term, 
and  need  not  go  into  any  elaborate  review  of  it  now. 
Suffice  it  to  say,  that  if  a  discharge  could  be  so  at- 
tacked, and  its  effect  defeated  in  a  State  Court,  it  might 
be  that  the   State  Court  would   hold   it   invalid,  in  one 
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case,  and  the  Court  of  the  United  States,  in  which  it 
was  granted,  upon  application  of  a  creditor,  would  hold 
the  discharge  valid,  and  so  we  would  have  the  dis- 
charge void  in  the  State  Courts,  and  valid  in  Courts  of 
the  United  States,  and  thus  have  irreconcilable  conflict 
between  the  respective  jurisdictions.  It  was  to  prevent 
this  that  the  bankrupt  law  of  1867  has  a  different  pro- 
vision on  the  subject  of  the  effect  of  a  bankrupt's  dis- 
charge, from  the  section  on  the  subject  in  the  bankrupt 
law  of  1841.  See  46,  New  York  K,  15.  This  repli- 
cation does  not  allege  that  the  plaintiff  had  no  notice, 
and  was  not  a  party  to  the  bankrupt  proceeding.  It 
must  then  be  held,  that  the  Court  correctly  sustained 
the  demurrer  to  second  replication.  The  result  is,  the 
case  will  be  reversed  and  remanded  for  an  issue  to  be 
made  on  the  first  replication,  that  the  facts  therein 
alleged   may  be  contested,  if  the  plaintiff  so  desires. 
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R.  A.  Hicks,  Adm'r,  v.  Mary  D.  Pepper,  et  al. 

1.  Homestead.    Exemption  of.    Does  not  exist  in  favor  of  Wido'^o  and 

minor  child.  When.  The  home8tead  exemption  to  the  heads 
of  families,  created  by  the  Constitution  of  1870,  Art.  11,  ^  11, 
and  the  Act  of  1873,  chapter  98,  is  a  right  contingent  upon  oc- 
cupancy ;  so  therefore  when  a  widow  with  her  minor  child 
abandons  the  occupancy,  she  loses  the  benefit  of  the  exemption 
for  herself  and  minor  child. 

Cases  cited:  Blacks.  Curran,  14  Wallace,  Story  on  Conflict  of 
Laws,  §  46. 

2.  Same.    Same.     To  preserve  the  right  to  a  minor.     What  necessary. 

To  preserve  the  right  of  homestead  to  a  minor  child,  con- 
tinued occupancy  after  the  death  of  the  mother  is  essential. 


PROM   ROBERTSON. 


Appeal  from  decree  of  the  Chancery  Court.  Chas. 
G.   Smith,   Chancellor. 

James  L.  Watts  appeared  for  the  minor. 

G.  R.  Scott  appeared  for  Mrs.  Pepper. 

Stark  &  Judd  appeared  for  Martin,  and  cited 
Black  V.  Ourran,  14  Wallace,  Story  on  Conflict  of  Laws, 
§  46. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 
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Young  Pepper  died  in  Robertson  County,  Tenn.,  in 
January,  1873,  leaving  his  widow,  Mary  D.,  and  an 
in&nt  son,  Young.  He  owned  three  tracts  of  land, 
one  of  eight  acres,  one  of  eleven  acres,  and  one  of 
eighty-nine  acres,  all  adjoining  each  other.  His  resi- 
dence at  his  death  was  on  the  eight-acre  tract,  adjoin- 
ing to  which  was  the  eighty-nine  acre  tract;  this  latter 
tract  was  unimproved,  except  having  on  it  a  small 
cabin.  The  eight  and  eleven-acre  tracts  were  incum- 
bered with  liens  for  unpaid  purchase  money,  which 
have   been   enforced,   and   the   two   tracts   sold. 

The  eighty-nine  acre  tract  was  under  mortgage  for 
fl,500  of  borrowed  money.  The  estate  of  Young 
Pepper  was  insolvent,  and  so  suggested,  and  proceed- 
ings in  Chtocery  instituted  for  its  settlement  under  the 
insolvent  laws.  The  widow,  with  her  infant  son,  re- 
moved to  Kentucky  soon  after  the  death  of  her  hus- 
band, where  she  has  ever  since  resided  and  continues 
to  reside.  In  her  answer  to  the  administrator's  bill, 
the  widow  claims  dower  in  the  eighty-nine  acre  tract, 
but  makes  no  specific  claim  to  a  homestead.  She 
prays  that  all  her  rights  as  widow  be  respected.  The 
minor  son,  by  his  guardian  ad  litem,  answers  and  sets 
up  a   claim  to   the   homestead  exemption. 

The  Chancellor  held  that  the  widow  was  entitled 
to  dower,  and,  in  addition,  to  the  homestead  exemp- 
tion to  the  value  of  $1,000,  and  that  the  minor  child 
was  also  entitled  to  have  the  benefit  of  the  homestead. 
The  land  was  ordered  to  be  sold,  and  the  value  in 
money  of  the   dower  paid   over  to  the  widow,   and,   in 
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addition^  $1,000  of  the  proceeds  of  the  sale  of  the 
homestead,  in  accordance  with  the  Act  of  1873,  chapter 
98,  and  the  residue  to  be  paid  to  Martin,  the  mort- 
gagee. Martin  appeals  specially  from  so  much  of  the 
decree  as  gives  the  $1,000  for  the  homestead.  The 
error  in  the  decree  of  the  Chancellor  complained  of 
here  is,  the  giving  to  the  widow  and  her  minor  son 
$1,000  for  homestead  exemption  in  addition  to  the 
dower. 

It  is  necessary  in  the  outset  to  settle  the  nature 
and  character  of  the  homestead  exemption.  This  ex- 
emption is  provided  for  and  secured  by  the  Constitu- 
tion, Art.  11,  Sec.  11,  as  follows :  "A  homestead,  in 
the  possession  of  each  head  of  a  family,  and  the  im- 
provements thereon,  to  the  value  of  $1,000,  shall  be 
exempt  from  sale  under  legal  process  during  the  life 
of  each  head  of  a  family,  to  inure  to  the  benefit  of 
a  widow,  and  shall  be  exempt  during  the  minority  of 
the  children  occupying  the  same;  nor  shall  the  said 
property  be  alienated  without  the  joint  consent  of  hus- 
band and  wife,  when  that  relation  exists,"  etc.  It  was 
not  intended  by  the  Constitution  to  alter  or  enlarge 
the  title  of  the  head  of  a  family  in  the  land  in  which 
the  homestead  exemption  is  secured.  Whether  the  title 
is  legal  or  equitable,  it  so  continues  in  the  head  of 
a  family  during  his  life,  unless  alienated  as  provided 
by  the  Constitution.  And,  upon  the  intestate's  death, 
the  title  descends  to  his  heirs,  incumbered  with  his 
widow's  right  of  dower.  As  said  by  Judge  Davis,  in 
his  opinion   in  the  case  of  Bla/ck  v.  Oun^an,  14  Wall., 
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469 :  ''  It,  the  homestead  exemption,  cannot,  in  an 
absolute  sense,  be  said  to  be  an  estate  in  the  land; 
the  law  creates  none,  and  leaves  the  fee  as  it  was 
before,  but  in  substance  declares  that  the  right  of 
occupancy  shall  not  be  disturbed  while  the  homestead 
character  exists/'  The  controlling  object  of  the  Consti- 
tutional provision,  and  of  the  statutes  enacted  to  carry 
it  out,  is  to  protect  the  possession  or  occupancy  of 
the  homestead — the  home  of  the  family — from  legal 
process,  or  from  alienation  of  the  husband  without  his 
wife's  consent,  during  the  life  of  the  husband,  and 
while  this  relation  exists,  and  after  his  death,  during 
the  life  of  the  widow;  and  upon  her  death  to  the 
minor  children  of  the  deceased  husband,  and  until  the 
youngest   child   reaches  the   age  of  twenty-one." 

During  all  this  time  the  homestead  character  exists 
and  is  exempt  from  the  debts  of  the  father,  mother, 
or  said  children.  But  to  preserve  this  exemption,  the 
possession  or  occupancy  of  the  premises  is  essential. 
Acts  of  1870,  chapter  80.  Code  2,119a.  The  exemp- 
tion is  provided,  not  for  the  benefit  of  the  head  of 
the  family  alone,  but  for  the  benefit  of  the  whole 
&mily,  consisting  of  husband,  wife  and  minor  children ; 
but  it  is  only  as  occupants  of  the  premises  that  this 
exemption  continues.  The  husband,  having  no  wife, 
may  alienate  the  property,  and  thus  relinquish  the 
occupancy  and  the  right  of  exemption,  or  he  may 
release  and  extinguish  the  right  by  a  permanent  re- 
moval and  abandonment  of  the  possession  of  the  home- 
stead  by  himself   and   family :   so   also   may  the   widow 
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lose  the  benefit  of  the  exemption  for  herself  and  minor 
children,  by  abandoning  permanently  the  occupancy. 
But  to  preserve  this  right  by  a  minor  child  continued 
occupancy  after  the  death  of  the  mother  is  essential. 
The  case  before  us  must  be  determined  by  the  ap- 
plication of  these  characteristics  of  the  homestead  ex- 
emption to  the   facts. 

It  appears  that  soon  after  the  death  of  Young  Pep- 
per his  widow,  Mary  D.,  removed  to  Kentucky,  car- 
rying with  her  their  infant  son,  and  there  settled, 
with  no  intention  of  returning  •  and  occupying  the 
homestead.  She  thereby  became  a  non-resident  of  the 
State,  and  relinquished  her  right  to  the  homestead 
exemption,  by  voluntary,  permanent  abandonment  of 
the  premises.  Having  carried  with  her  the  minor 
child,  as  she  had  a  right  to  do,  the  domicil  of  the 
child  was  changed,  and  its  contingent  right  to  the 
homestead  exemption  ceased,  along  with  that  of  the 
mother. 

It  follows  that,  upon  the  removal  of  the  widow 
with  her  child,  and  their  acquiring  a  permanent  domi- 
cile in  Kentucky,  the  homestead  ceased  to  be  exempt 
from  the  ordinary  operation  of  the  laws  of  the  State. 
It  was  subject  to  the  widow's  dower.  This  has  been 
decreed  to  her,  and  there  is  no  appeal  from  the  de- 
cree. Subject  to  the  dower,  the  land  was  open  to 
be  appropriated  to  the  satisfaction  of  the  debts  of 
Young  Pepper.  In  support  of  these  conclusions  we 
quote  from  the  case  of  Black  v.  Ourran  the  follow- 
ing:      "As   long  as  the    property   retained   its   charac- 
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ter,  it  was  within  the  protection  of  the  law,  but  the 
exemption  from  sale  under  execution,  or  by  deed  (ex- 
cept with  homestead  waiver),  could  be  lost  by  aban- 
donment or  surrender,  that  is  to  say,  by  acts  in  pais^ 
The  case  of  Black  v.  Curran  involved  the  construe- 
tion  of  the  Illinois  homestead  law,  which  is  substan- 
tially  the   same   with   ours. 

The  result  is,  that  the  decree  of  the  Chancellor 
giving  the  wife  and  child  $1,000  for  homestead  ex- 
emption, in  addition  to  the  dower,  is  erroneous,  and 
is  reversed,  and  the  cause  remanded  to  be  proceeded 
in  according  to  so  much  of  the  decree  as  was  not 
appealed  from.  The  costs  of  this  Court  will  be  paid 
by  Martin,  but  it  will  be  reimbursed  to  him  out  of 
the  proceeds   of  the   sale   of  the   lands. 


Samuel.  F.  Glass,  Ex'r,  v,  S.  B.  Davidson  et  al. 

1.  Attorney.  Payment  to  in  current,  but  not  legal  tender  funds. 
Under  what  circumstances  not  binding  on  client.  Agency.  If  an 
attorney  declines  to  receive  current  bank  notes,  and  discloses 
to  the  debtor  that  he  is  under  instructions  from  his  client  not 
to  receive  such  funds,  but  agrees  to  receive  the  funds  and  notify 
his  client  of  the  fact,  and  if  his  client  consents,  that  he  will 
then  receive  the  funds  in  payment;  but  if  his  client  refuses  he 
will  return  the  bank  notes  to  the  debtor,  either  in  a  definite 
time,  or  within  a  reasonable  time;  in  such  case  the  attorney 
would  hold  the  funds  as  bailee  or  agent  of  the  debtor,  and  if  he 
failed  to  notify  his  client,  or  to  return  the  money,  it  would  be 
no  payment. 
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2.  Same.  Same.  When  client  in  such  case  toould  be  bound.  But  if 
an  attorney  fails  to  disclose  to  the  debtor  private  instructions, 
which  limit  his  authority,  and  accepts  money  subject  to  be  re- 
turned if  his  client  refuses  to  receive  it,  in  such  case  the  attor- 
ney is  the  agent  of  bis  client,  and  his  failure  to  return  such 
money  to  the  debtor,  operates  as  payment  and  satisfaction  of 
the  claim  as  between  client  and  debtor. 

Cases  cited :  Shear  &  Redf.  on  Negl.,  Sec.  230. 


PROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  Nathaniel  Bax- 
ter,  Judge. 

John  Beid   for   plaintiff. 

Jno.  S.  C.  Davidson  and  McNeily  for  defendant. 

Nicholson,  Chief  Justice,  delivered  the  opinion  of 
the   Court. 

The  controlling  question  in  this  case  arises  upon 
the  charge  of  the  Circuit  Judge  upon  the  following 
&cts: 

Glass  had  a  judgment  in  the  Circuit  Court  of 
Davidson  County,  against  Davidson  and  Davis,  which 
was  in  the  hands  of  Foster,  as  an  attorney  at  law, 
for  collection.  In  1862  Davis  tendered  to  Foster 
the  amount  of  the  judgment,  in  notes  of  the  Bank 
of  Tennessee,  which  then  passed  current  as  money. 
Foster  declined  to  receive  the  money  in  absolute  pay- 
ment, but  agreed  to  receive  it  and  write  to  Glass, 
and  if  Glass  consented  to  receive  it,  the  same  would 
be  a  payment ;  but  if  Glass  refused  to  receive  it,  then 
Foster  was   to   return  the   money  to   Davis  in  a  short 


DECEMBER  TERM,  1873.  49 

Samuel  F.  Glass,  Ex'r,  v.  S.  B.  Davidson  et  al, 

time.       On  these   facts  Judge  Baxter  charged  the  jury 
as   follows : 

"If  Foster  had  private  instructions  not  to  receive 
Bank  of  Tennessee  money^  but  did  not  communicate 
those  instructions  to  Davis,  but  of  his  own  will  re-  < 
fused  to  receive  the  money,  unless  it  should  meet 
the  approbation  of  Glass,  when  he  should  be  informed 
of  it,  but  with  a  promise  that  if  Glass  rejected  it  he 
would  return  the  money  to  Davis  in  a  given  time, 
in  such  case  Foster  would  be  acting  appropriately 
within  the  scope  of  his  authority,  and  should  be 
treated  as  Glass'  agent,  and  not  as  the  agent  of  Davis; 
and  if  he  failed  to  return  the  money  within  the  time 
agreed  upon,  or  within  a  reasonable  time  if  no  definite 
time  was  agreed  upon,  the  payment  of  Davis  would  be- 
come  binding." 

It  is  well  settled  that  an  attorney  prosecuting  a  suit 
to  judgment  can  not,  by  virtue  of  his  general  authority, 
discharge  a  debt  without  the  actual  payment  of  the 
debt  in  full,  and  in  current  money.  Shear  &  Redf. 
on   Negl.,  Sec.  230. 

Although  an  attorney,  under  his  general  authority, 
may  decline  to  receive  current  bank  notes  in  payment, 
and  insist  on  legal  tender  money,  yet  he  may  receive 
payment  in  current  funds,  and  the  payment  will  be 
binding   on  the   plaintiff. 

If  an  attorney  is  under  special  instructions  to  re- 
ceive nothing  in  payment  but  legal  tender  money,  but 
does   receive   current  bank   notes  without  disclosing  his 

instructions,  the    payment  will    be   a  discharge   of   the 
4 
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debt-  The  debtor,  in  such  case,  has  a  right  to  pre- 
sume that  the  attorney  is  acting  under  a  general  au- 
thority  to   receive   payment  in  current  money. 

If  the  attorney  declines  to  receive  current  bank 
notes,  and  discloses  to  the  debtor  that  he  is  under 
instructions  by  the  plaintiff  not  to  receive  such  funds, 
but  agrees  to  receive  the  funds,  and  to  notify  the 
plaintiff  that  he  has  them,  and  if  the  plaintiff  consents, 
that  he  will  then  receive  them  as  payment;  but  if  he 
refuses,  that  the  attorney  will  return  the  funds  to  the 
debtor,  either  in  a  definite  time  or  within  a  reason- 
able time;  in  such  case  the  attorney  would  hold  the 
funds  as  bailee  or  agent  of  the  debtor,  and  if  he 
failed  to  notify  the  plaintiff,  or  to  return  the  money, 
it  would  be  no  payment,  and  the  debtor  would  have 
to  look  to  the  attorney  for  a  breach  of  his  under- 
taking as  the  debtor's  bailee  or  agent.  But  if  the 
attorney  in  the  case  last  supposed  failed  to  disclose  to 
the  debtor  his  private  instructions,  then  the  question 
arises  whether  he  was  acting  as  the  agent  of  the 
plaintiff  and  within  the  scope  of  his  authority?  It 
is  true  that  the  attorney  could  receive  nothing  in 
satisfaction  of  the  judgment  but  money,  or  that  which 
was  current  as  money,  and  if  he  should  do  so 
it  would  not  discharge  the  debt,  because  the  debtor 
is  affected  with  notice  that  the  attorney  is  receiving 
the  payment  in  violation  of  his  general  authority  as 
an  attorney.  But  as  he  has  the  right,  under  his 
general  authority,  to  receive  current  bank  notes  in 
absolute    payment,    he    has    the    right    to   receive   such 
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funds  to  operate  as  absolute  payment^  on  the  condition 
that  the  plaintiff  will  receive  them  from  the  attorney. 
The  receiving  the  current  bank  notes  by  the  attorney 
on  the  condition  stated  is^  therefore^  within  the  scope 
of  his  general  authority;  and  as  the  debtor  was 
ignorant  of  any  special  limitations  of  the  attorney's 
authority^  as  between  him  and  the  attorney^  the  latter 
is  to  be  regarded  as  receiving  the  money  as  agent  of 
the  plaintiff,  subject  to  be  returned  if  the  plaintiff  re- 
fused  to   receive   it. 

As  between  the  attorney  and  the  plaintiff,  the  at- 
torney was  acting  in  violation  of  his  instructions,  and, 
therefore,  not  as  the  plaintiffs  agent.  As  the  attorney 
&iled  to  return  the  money  to  the  debtor,  having  re- 
ceived it  within  the  scope  of  his  general  authority,  it 
operated  as  payment  and  satisfaction  of  the  debt  as 
between  the  plaintiff  and  the  debtor.  It  follows  that 
there  was  no  error  in  the  charge  of  the  Circuit  Judge. 
No  other  exceptions  being  taken  against  the  charge  of 
the   Court^   the   judgment  is  affirmed. 
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Eliza  G.  Stephens  v.  Joel  C.  Stephens  d  al. 

CojfTRACT  Guaranty  of  value  of  property .  Where  tenants  in  com- 
mon consent  to  a  partition  of  land,  a  written  agreement  by 
one  of  them,  which  guarantees  a  certain  value  to  a  particular 
division,  whenever  the  assignee  of  that  portion  wishes  to  sell, 
upon  his  releasing  all  claims  to  the  residue  of  the  estate,  is  a 
contract  based  upon  a  valid  consideration,  binding  upon  the 
party  mailing  it,  and  is  susceptible  of  specific  execution. 


FROM  WILLIAMSON. 


Appeal  from  the  decree  of  the  Chancery  Court. 
Wm.    S.    Fleming,   Chancellor. 

TuRLEY  &  Perkins  for  complainant. 

Campbell,  McEwen  &  Bullock,  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

Eliza  G.  Stephens  and  Robert  L.  Stephens  were 
tenants  in  common  of  a  tract  of  land  of  250  acres, 
situated  in  Williamson  County.  Robert  L.  owned  four- 
fiflhs,  and  Eliza  G.  one-fifth.  Instead  of  having  the 
land  partitioned  according  to  their  respective  interests, 
by  Commissioners,  they  agreed  to  a  division  according 
to  boundaries  designated,  which  included  62  acres  23 
poles  in  one  lot,  and  which  lot  Eliza  G.  agreed  to 
take  as  her  one-fifth  of  the  land,  and  to  releajse  and 
relinquish   to   Robert   L.   all   claim   to  the  remainder  of 
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the  land,  or  the  improvements  thereon;  but  upon 
Robert  L.  agreeing,  that  in  the  event  Eliza  G.  wishes 
to  sell  her  land,  he  would  make  it  bring  $1,750,  the 
same  as  the  portion  the  other  heirs  received  for  their 
interest.  This  agreement  was  reduced  to  writing,  and 
signed  by  the  parties,  dated  October  18,  1869.  The 
parties   took   possession   of   their   respective    portions   of 

« 

the  land  so  divided.  Robert  L.  died  in  February, 
1872,  no  wish  having  been  expressed  by  Eliza  G.  pre- 
vious to  that  time  to  sell  her  portion  of  the  land. 
After  his  death  she  notified  the  administrator  of  Robert 
L.  that  she  wished  to  sell,  and  proposed  to  him  to 
carry  out  the  agreement  of  his  intestate,  by  taking 
the  land,  or  making  it  bring  $1,750.  Upon  the  re- 
fusal of  the  administrator  to  carry  out  the  agreement, 
this  bill  was  filed  by  her  against  the  administrator, 
widow  and  infant  child  of  Robert  L.  for  a  specific 
execution   of  the   agreement. 

Chiancellor  Fleming  held,  that  complainant  was  en- 
titled to  a  specific  execution  of  the  agreement,  and 
for  this  purpose  decreed  a  sale  of  the  land,  and  that 
the  estate  of  Robert  L.  would  be  liable  to  make  up 
the  deficit,  if  the  land  should  sell  for  less  than  $1,750* 
The   defendants   appealed. 

The  brother  and  sister  were  tenants  in  common  of 
the  250  acres,  the  brother  owning  four-fifths  and  the 
sister  one-fifth.  In  this  condition  of  the  land,  the 
agreement  of  the  brother  to  make  the  portion  allotted 
by  consent  to  the  sister,  bring  $1,750,  whenever  she 
might   wish   to   sell,   upon    her    releasing    the    claim   to 
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the  residue  of  the  land  and  the  improvements,  was 
based  upon  a  valuable  consideration,  and  was  binding 
on  the  brother.  It  was  not  an  obligation  on  his  part 
to  become  the  purchaser  of  her  portion  at  $1,750, 
whenever  she  might  wish  to  sell,  but,  no  matter  who 
might  become  the  purchaser,  he  was  bound  to  make 
the  share  yield  to  her  $1,750.  There  was  no  time 
fixed  which  she  was  to  propose  to  sell,  nor  was  any 
provision  made  by  the  brother  against  a  depreciation 
in  the  value  of  the  land.  To  induce  her  to  accept 
the  portion  allotted  to  her,  and  to  release  her  claim 
to  the  residue  and  to  the  improvements  thereon,  he 
became  bound  to  take  the  risk  as  to  the  depreciation 
in  the  value  of  the  land.  He  lived  over  two  years 
after  the  agreement  was  made,  during  which  time,  as 
far  as  we  can  see,  both  parties  recognized  the  obliga- 
tion as  subsisting.  There  are  circumstances  stat^  in 
the  pleadings,  which  render  it  probable  that  the  brother 
intended  and  expected  to  take  the  land  himself  at 
f  1,750  whenever  his  sister  desired  it,  but  that  the  de- 
lay on  her  part  to  propose  a  sale  suited  his  condition, 
in  view  of  the  fact  that  he  was  indebted  for  some  of 
the   other  shares. 

But  however  this  may  be,  the  contract  rested  on 
sufficient  consideration,  was  subsisting  and  in  force  at 
his  death,  is  plain  and  unambiguous  in  its  terms,  and 
was  properly  susceptible  of  a  specific  execution,  as  de- 
creed by   the   Chancellor. 

We  see  no  error  in  the  decree,  and  affirm  it  with 
costs. 
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1-  Public  Road.  Obstructian  of  by  railroad.  The  plaintiff  in  error 
was  indicted  for  crossing  a  dirt  road  and  obstructing  it,  and 
its  charter  required  that  in  such  cases  it  should  make  the 
crossing  '*  as  conyenieut  as  may  be.*'  The  Court  say  that  this 
does  not  mean  that  the  new  road  must  be  as  convenient  and 
easy  of  passage,  and  as  safe  as  the  old  road,  but  that  the  new 
road  should  be  so  constructed  as  to  answer  the  purposes  of  the 
traveling  public,  and  be  made  as  easy  and  convenient  as  the 
nature  of  the  ground  will  permit,  having  due  regard  to  the 
righs  of  the  public,  and  at  the  same  time  not  requiring  unrea- 
sonable outlays  of  money  by  the  Company. 

2.  Saice.    Dedication  and  use  may  constitute.    When  the  right  of  the 

public  has  become  fixed  by  dedication  and  use  to  a  road,  and 
it  is,  in  fact,  publicly  used  In  that  capacity,  the  failure  of  the 
County  Court  to  perform  the  duties  required  of  it,  as  to  public 
roads,  is  not  sufficient  to  defeat  its  character  as  such,  and  pre- 
vent the  public  from  having  the  protection  which  the  law 
gives  to  public  roads. 

3.  XuiSANCE.    Presentment  for.    Not  barred  by  the  Statute  of  Limi- 

tations. The  obstruction  was  in  existence  for  eighteen  years 
before  the  presentment  was  made;  the  Court  say  we  do  not 
think  the  presentment  is  barred  by  the  Statute  of  Limitations, 
as  the  general  rule  is,  that  the  very  continuance  of  a  nuisance 
is  a  new  offense. 

Cases  cited:  37  Bar  ,58;  8  Gratt,  632;  40  Maine,  154;  2  Hum., 
543;  9  Terg.,  390;  1  Sneed,  69;  6  Cold.,  632;  4  Hum.,  315;  8 
Hum.,  342. 


FROM   DAVIDSON. 


Appeal    from    the    Criminal    Court.      Thomas    N. 
Fbazieb^  Judge. 
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Smith  &  Baxter,   for  plaintiff   in  error. 

Attorney-General  Heiskell  and  J.  M.  Quarles, 
for  defendant  in  error. 

M'Farland,  Judge,  delivered  the  opinion  of  the 
Court. 

This  is  a  presentment  for  obstructing  a  public  road. 
It  appears  that'  the  road  in  question  has  been  used 
by  the  public  for  a  number  of  years,  and  there  is 
evidence  that  the  owners  of  the  soil  have  dedicated 
the  road  to  the  use  of  the  public  for  a  road;  but  it 
also  appears  that  the  County  Court  has  not  claimed 
the  road,  appointed  an  overseer,  or  in  any  manner 
recognized  it  as  one  of  the  public  roads  of  the  county. 
The  railroad  company,  in  constructing  its  road,  crossed 
the  road  in  question  with  a  high  embankment.  This 
the  charter  allows  to  be  done  when  necessary,  pro- 
vided the  company  make  another  road  "as  convenient 
as  may  be."  It  is  alleged  by  the  prosecution  that 
this   was   not   done. 

The  question  mainly  discussed  is,  whether  or  not 
the  road  in  question  is  a  public  road?  It  is  argued 
that  the  road  must  in  some  manner  be  accepted  or 
recognized  by  the  County  Court  as  a  public  road  be- 
fore it  becomes  such,  so  that  to  obstruct  it  is  indict- 
able. It  is  admitted  that  it  is  not  essential  to  show 
that  the  Countj'^  Court  has  pursued  the  forms  pre- 
scribed for  laying  out  public  roads  over  the  lands  of 
private  persons,  that  the  right  of  the  public  to  the 
road,  as   against  the  owners  of  the  soil,  may   be  shown 
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by  any  evidence  establishing  that  the  road  has  been 
dedicated  to  the  public.  But  it  is  argued,  that  the 
dedication  of  the  road  to  the  public  by  the  proprietors 
is  not  sufficient;  it  must  appear  that  the  public  have 
accepted  the  road.  Thus  far  the  proposition  may  prob- 
ably be  conceded;  for  a  private  individual,  probably, 
can  not  make  a  public  road  by  dedicating  it  to  the 
public,  unless  the  public,  in  some  way,  accept  and  use 
it-  The  question  then  is,  how  is  the  acceptance  of 
the  road  by  the  public  to  be  shown?  It  is  main- 
tained for  the  defendant  that  this  can  only  be  done 
by  showing  that  the  County  Court  has  recognized  it 
as  a  public  road,  by  appropriate  action,  and  can  not 
be  shown  by  merely  proving  the  use  of  the  road  by 
the  public.  The  power  of  laying  out  and  establish- 
ing new  roads,  and  of  discontinuing  old  roads,  is  vested 
in  the  County  Court.  This  Court  is  required  to  take 
charge  of  the  public  roads  of  the  county ;  to  classiiy 
them,  appoint  overseers,  assign  hands  to  work  them, 
and  in  general  to  superintend  them.  We  have  been 
referred  to  a  number  of  cases  from  other  States,  hold- 
ing that  the  proper  authorities  of  the  county  must  ac- 
cept, or  in  some  mode  recognize  the  road  as  a  public 
road,  before  it  becomes  such.  37  Barbour,  58 ;  8  Gratt., 
632;  40  Maine,  154.  Some  of  these  cases,  at  least, 
appear  to  have  been  controlled  by  the  statutes  of  the 
particular  State  upon  the  subject  of  roads,  and  are, 
therefore,  not  controlling  as  to  this  question  under  our 
h)ad  laws.  It  is  clear  that  the  action  of  the  County 
Court   is   necessary   to   establish  a  new  road   against  the 
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will  of  the  landowners,  but  it  is  equally  clear  that 
the  rights  of  the  public  to  the  road  may  arise  alone 
upon  the  dedication  of  the  road  by  the  proprietors  of 
the  soil,  and  its  acceptance  and  use  by  the  public. 
2  Hum.,  543;  9  Yerg.,  390;  1  Sneed,  59;  6  Cold.,  532. 
Again,  if  the  road  be  a  public*  one,  either  by  the 
direction  of  the  County  Court  or  otherwise,  it  is  the 
duty  of  the  Court  to  take  charge  of  the  road,  classify 
it,  and  perform  the  other  duties  required  as  to  public 
roads.  But  when  the  right  of  the  public  to  the  road 
has  become  fixed  by  dedication  and  use,  and  it  is,  in 
fisict,  publicly  used  as  a  road,  is  the  failure  of  the 
County  Court  to  perform  the  duties  required  of  it,  as 
to  public  roads,  sufficient  to  defeat  its  character  as 
such,  and  prevent  the  public  from  having  the  protec- 
tion which  the  law  gives  to  public  roads?  We  think 
not.  The  County  Court  may  discontinue  the  road, 
and  this  would  probably  dispose  of  the  question,  but 
the  mere  failure  of  the  Court  to  take  action  does  not 
show  that  the  road  is  not  a  public  road,  when  the 
right  of  the  public  is  fixed  by  dedication,  and  when 
it  is  publicly  used.  We  think  the  existence  of  this 
road,  as  a  public  road,  is  not  incompatible  with  the 
existence  of  *the  Franklin  Turnpike,  upon  the  authority 
of  the  case  of  the  Nolensmlle  Turnpike  Co.  v.  BaJoer, 
4  Hum.,  315,  as  the  two  roads  do  not  run  parallel 
and  adjoining,  as  in  that  case.  Nor  do  we  think 
that  it  so  interferes  with  the  franchise  of  said  Turn- 
pike Company,  as  to  close  it  as  a  public  road,  as  in 
the   Franklin  &    Columbia    Turnpike    Go.  v.  The    County^ 
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8  Hum.,  342.  The  Turnpike  Company  have  not  com- 
plained or  asked  to  have  the  road  closed  on  this 
ground. 

The  obstruction  was  made  some  eighteen  years  be- 
fore this  presentment  was  made,  but  we  do  not  think 
the  presentment  is  barred  by  the  statute  of  limitations, 
as  the  general  rule  is,  that  the  very  continuation  of  a 
nuisance  is  a  new  offense.  As  we  have  said,  the 
charter  allows  the  company  to  construct  their  road 
upon  or  across  a  public  road,  but  they  must  construct 
another  road  "as  convenient  as  may  be."  His  Honor, 
the  CSrcuit  Judge,  instructed  the  jury  that  the  new 
road  must  be  as  convenient  and  easy  of  passage,  and 
as  safe  as  the  old  road,  except  as  to  distance  and 
the  ordinary  danger  of  crossing  a  railroad.  We  think 
this  language  too  strong.  It  is  required  to  be  as 
convenient  as  may  be.  A  public  road  may  be  crossed 
at  a  point  where  it  is  level,  and  where  the  embank- 
ment of  the  railroad  is  not  high  enough,  or  of  such 
character  as  to  allow  the  public  road  to  pass  under 
the  railroad;  and  so  the  new  road  must  be  constructed 
around  or  over  the  railroad,  but  the  nature  of  the 
ground  may  be  such  that  it  is  impossible  to  make  it 
as  easy  and  convenient  as  the  old  road.  If  the  old 
road  was  level,  and  the  new  road  up  an  ordinary  hill, 
it  would  not  be  as  easy  and  convenient,  and  yet  it 
might  answer  the  uses  of  the  public  reasonably  well. 
We  think  the  new  road  should  be  made  to  answer 
the  purposes  of  the  traveling  public,  and  be  made  as 
easy   and   convenient  as  the   nature  of  the  ground  will 
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permit ;  having  due  regard  for  the  rights  of  the  public, 
and  at  the  same  time  not  requiring  unreasonable  out- 
lays on  the  part  of  the  railroad  company.  But  we  do 
not  think  it  should  be  required  to  be  absolutely  as  easy 
.  and  convenient  as  the  old  one,  except  as  to  distance 
and  the  ordinary  danger  of  crossing  a  railroad. 

Upon    this    ground   the  judgment   will    be    reversed 
and    a   new   trial   awarded. 


Baxter 

jii7    m       N.  C.  Winston  et  ah.  v,  Tennessee  &  Pacific  R.  R. 

Co.,  County  Court  of  Smith  County  and 
Justices  of  said  County. 

1.  Jurisdiction  op  Chancery  Court.    Election,    Where  a  County 

Court  submits  the  question  of  subscription  of  stock  to  a  Bail- 
road  Company  to  a  vote  of  the  people  of  the  county,  the  ques- 
tion whether  it  was  submitted  in  pursuance  of  law,  or,  in 
other  words,  whether  the  County  Court,  under  the  circum- 
stances, had  authority  to  submit  it,  is  a  question  not  in  the 
nature  of  a  contested  election  between  candidates  for  office, 
and  the  fact  that  a  Chancery  Court  has  not  jurisdiction  to  hear 
and  determine  such  contested  election  does  not  prove  its  want 
of  jurisdiction  to  declare  a  subscription  of  stock  void  as  a  con- 
tract if  made  without  authority  of  law. 

2.  Same.    In  any  case  where  the  question  of  the  obligation  of  a 

contract  of  subscription  is  to  be  settled,  because  of  the  want  of 
authority  on  the  part  of  the  county  to  make  it,  for  want  of 
proper  assent  on  the  part  of  the  people  of  the  county,  the 
question  of  the  result  of  what  is,  by  accommodation  in  the  use 
of  terms,  called  an  election,  must  necessarily  be  investigated, 
not  under  the  idea  of  contesting  an  election,  but  for  the  pur- 
pose of  ascertaining  whether  the  contract  of  subscription  made 
has  been  authorized  according  to  law,  and  so  binding  on  the 
county. 
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3.  ScBscRiPTioN  OP   Stock  to   Bailroad   Company  by   County. 

When  valid.  Under  Sections  1,142, 1,143  and  1,148  of  the  Code, 
Before  the  Justices  of  the  County  Court  can  make  a  voted  sub- 
scription of  stock  to  a  Kailroad  Company,  the  people,  or  a 
majority,  as  provided  by  law,  are  required  to  give  their  appro- 
bation to  such  subscription,  and  this  approval  must  first  be  ob- 
tained before  any  subscriptio;i  is  authorized,  and  without  this 
a  subscription  is  a  contract  wholly  unauthorized,  and  of  no 
validity  whatever, 

4.  When  County  has  made  Authorized  Subscription.  Who  may 

apply  for  injuncton.  When.  Where  a  county  has  made  an  un- 
authorised subscription  of  stock  to  a  Railroad  Company,  parties 
who  have  an  interest  to  defeat  it  need  not  wait  for  the  bonds 
of  the  county  to  be  called  for  by  the  company,  nor  for  their 
issuance,  or  attempt  to  issue  them,  nor  for  the  assessment  of 
a  tax  to  pay  the  subscription,  but  may  file  their  bill  at  once, 
and  obtain  an  injunction. 

5.  Same.    Where  a  county  has  made  an  unauthorized  subscription 

of  stock  to  a  Railroad  Company,  any  taxpayer  of  the  county, 
as  such,  has  such  an  interest  in  the  contract  as  enables  him 
to  file  a  bill  to  have  the  subscription  declared  void,  and  to 
restrain  the  issuance  of  bonds  with  which  to  pay  it,  and  the 
assessment  and  collection  of  taxes  to  pay  |tie  principal  and 
interest  on  the  bonds,  and  this  without  being  a  stockholder 
in  the  Railroad  Company. 

6.  Statute  construed.    Section  1,144  of   the  Code   provides  that 

**  before  such  application  (that  is  to  the  County  Court  to  order 
an  election)  can  be  made,  the  entire  line  of  the  road  in  which 
the  stock  is  proposed  to  be  taken  shall  be  surveyed  by  a  com- 
petent engineer,  and  substantially  located  by  designating  the 
termini  and  approximating  the  general  direction  of  the  road, 
and  an  estimate  of  the  grading,  embankment  and  masonry 
made  by  the  engineer  under  oath,  and  filed  with  the  applica- 
tion. The  Court  hold  that  no  election  can  be  ordered  until 
these  requirements  are  complied  with. 

7.  Statute.     When  directory.     When  mandatory.    The  provisions  of 

the  above  section  are  not  directory  but  mandatoiy,  the  /ule 
^ing  that  ''  Those  directions  which  are  not  of  the  essence  of 
the  thing  to  be  done,  but  which  are  given  with  a  view  merely 
to  the  proper,  orderly,  and  prompt  conduct  of  the  business, 
and  by  the  failure  to  obey  which  the  rights  of  those  interested 
will  not  be  prejudiced,  are  not  commonly  regarded  as  manda- 
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tory,  and  if  the  act  is  performed,  but  not  in  time,  or  in  the 
precise  mode  indicated,  it  may  be  still  sufficient,  if  that  which 
is  done  accomplishes  the  substantial  purposes  of  the  statute. 
But  the  rule  pre-supposes  that  no  negative  words  are  em- 
ployed in  the  statute  which  expressly  or  by  necessary  impli- 
cation forbid  the  doing  of  the  act  at  any  other  time  or  in  any 
other  manner  than  as  directed. 

8.  CoN'STiTUTiON.     Construction,    Under  Art.  2,  Sec.  29  of  the  Con- 

stitution of  1834,  the  Legislature  has  the  power  to  submit  the 
question  of  subscribing  stock  to  a  Railroad  Company  to  a  vote 
of  the  people,  and  the  authority  given  to  the  county  by  the 
Legislature  to  make  such  subscription,  is  made  dependent  for 
its  exercise  on  the  result  of  a  vote  of  the  citizens  for  or  against 
the  proposition. 

9.  Power  of   County   Court  to   Subscribe   Stock    dependent 

UPON  Assent  of  Majority.  The  action  of  a  county  in  making 
the  subscription  to  the  stock  of  a  company,  is  dependent  upon 
the  assent  of  the  prescribed  majority,  to  be  ascertained  in  the 
manner  prescribed  by  the  law,  for  its  validity  and  binding 
force. 

10.  County.    A  Corporation,    Its  powers.    Rights  of  the  members  of 

such  Corporation,  It  is  settled  that  while  counties  are  for 
some  purposes  but  civil  divisions  of  the  State,  for  others 
they  are  Corporations— they  are  political,  aggregate  Corpora- 
tions, capable  of  exercising  such  powers  as  they  may  be  vested 
with  by  the  Legislature,  and  this  being  so,  it  follows  that  a 
member  or  class  of  members  of  such  Corporation  can  ask  the 
interposition  of  .a  Court  of  Equity  to  prevent  the  use  of  the 
funds  of  that  Corporation  to  an  unauthorized  purpose,  or  to 
ask  that  a  liability  contracted  to  be  fixed  upon  the  Corpora- 
tion, by  which  he  is  to  be  bound  to  pay  his  money,*  as  an 
integral  part  of  such  Corporation,  shall  be  annulled  and  made 

without  authority. 

* 

11.  Same.    A  trustee  for  the  taxpayer  in  collecting  and  using  the  funds, 

A  county  or  Corporation,  as  such,  po  far  as  it  uses  the  funds 
or  means  gathered  from  the  taxpayers,  is  a  trustee  to  a  cer- 
tain extent,  at  least,  in  using  these  funds,  or  collecting  them 
for  purposes  authorized  by  law,  and  having  only  authority 
so  to  use  them  or  collect  them  for  such  use,  such  trustee  will 
not  be  allowed  to  mis-apply  such  funds  to  an  unauthorized 
purpose,  or  create  an  unauthorized  liability  upon  the  Corpo- 
ration or  taxpayers. 
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12.  Constitution.  Construction,  Art.  2,  See.  29  of  the  Constitu- 
tion confers  no  power  upon  counties  and  incorporated  towns 
to  impose  taxes  for  any  purpose,  but  only  empowers  the  Legis- 
lature to  authorize  them  to  impose  taxes  for  county  and  corpo- 
ration purposes,  and  this  the  Legislature  may  do  in  such  man- 
ner as  it  may  prescribe  by  law,  and  when  such  aathority  is 
given  the  county  acts  under  the  authority  conferred  by  law, 
and  if  an  election  is  required,  or  other  pre-requisite  on  which 
the  taxes  shall  be  unpaid,  or  the  liability  incurred,  then  the 
law  must  be  pursued,  and  the  power  exercised  in  accordance 
with  the  statute.  In  so  far  as  the  county  shall  act  beyond  and 
outside  of  the  authority  conferred  in  any  material  requirements, 
it  acts  without  any  authority  at  all  in  a  case  like  the  present. 

Cases  cited:  Mayor  and  Aldermen  of  Nashville  v,  Nichol,  9 
Hum.,  252;  Louisville  &  Nashville  Bailroad  Co.  v.  County  of 
Davidson  et  als.,  1  Sneed,  640  and  687;  Blackburn  v,  Yick,  2 
Heisk.,  377;  Wood  «.  Draper,  24  Barbour  B.,  187;  Heywood 
r.  City  of  Buffalo,  14  N.  Y.,  537,  Cooley  Cons,  and  Lim.,  77 
and  78;  Marsh  v.  Fulton  Co..  10  Wallace,  682. 


FBOM   SMITH. 


Appeal  from    the    Chancery    Court.      William    G. 
Crowley,  Chancellor. 

Head  &  Sons  for  Winston. 

James  W.  McHenby,  A.  H.  Lusk,  W.  H.  DeWitt 

and   East,  Demoss  &  Malone  for  Tennessee  &  Pacific 
Railroad  Co. 

Fbeeman,  Judge,  delivered  the  opinion  of  the 
Court. 

This  bill  is  filed  by  Winston,  and  a  hundred  or 
more  of  the  taxpayers  of  Smith  County,  on  behalf  of 
themselves  and  other  taxpayers  of  said  county,  to  have 
an  order  of  the   County  Court  of  said   county  declared 
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void,  submitting  the  question  of  subscriptions  of 
$300,000  to  the  Tennessee  &  Pacific  Railroad  Co.  to  a 
vote  of  the  people  of  the  county,  as  well  as  all  the 
proceedings  under  said  order;  and  also  to  enjoin  the 
County  Court  from  issuing  the  bonds  of  the  county  for 
said  sum,  and  the  levy  of  any  taxes  to  pay  interest  on 
the  bonds,  with  a  prayer  for  general  relief.  In  short, 
the  object  of  the  bill  is  to  enjoin  the  subscription,  and 
have  it  anuUed  for  the  reasons  set  out  in  the  bill,  with 
a  perpetual  injunction  against  its  collection,  or  enforce- 
ment, as  against  the  county. 

Numerous  objections  are  presented  to  the  validity  of 
the  proceedings  sought  to  be  declared  void,  which  we 
will  notice,  as  *far  as  necessary  for  the  decision  of  the 
case    in  the  subsequent   part  of  this  opinion. 

At  present,  the  question  that  meets  us  at  the 
threshold  of  the  discussion  is,  as  to  the  jurisdiction  of 
the  Court  of  Chancery  to  entertain  the  bill,  and  grant 
the  relief  sought.  This  question  is  raised  by  the  17th 
ground  of  demurrer,  as  filed  by  defendant.  It  is  as 
follows:  ^'The  Court  has  no  jurisdiction,  because  there 
is  no  law  authorizing  a  contest  of  such  an  action  in  this 
Court,  and  the  bill  on  its  face  shows  that  the  bonds  in 
question  have  not  been  called  for  by  the  Kailroad  Com- 
pany, and  fails  to  show  there  has  been  either  an 
issuance  of  the  bonds,  or  that  a  tax  has  been  assessed, 
or  effort  to  levy  or  assess  a  tax,  to  pay  tl^e  subscrip- 
tion.^^ 

The  facts  necessary  to  be  stated  in  order  to  present 
this   question   are,  that  at  the   November   Term  of  the 
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County  Court,  1869,  an  election  was  ordered  to  be  held 
on  the    10th  of  December,  1869,  to    determine    whether 
the  county  would  subscribe   §300,000  stock  in  the  Ten- 
nessee &  Pacific    Railroad    Company,  payable    in    bonds 
of  the    county.      An   jelection    was    held   accordingly  on 
that  day,    by  the  Commissioner  of  Registration,  and  on 
the    15th  of  that  month  that  officer    filed    his  certificate 
in  the  Clerk^s  office  of  the    County  Court,  in  which   he 
stated  that  an  election  had  been  held  in  all  the  districts 
of  the  county  except  one,  the  eighth — giving  the  reasons 
why  no  election   was    held    in    this   district,  which  need 
not  be  noticed  here — ^and   stating  the  result  of  the  elec- 
tion to  be,  that  950  votes  had   been  voted   for  subscrip- 
tion, and   920  against   it.      On  the    17th,  two  days  after 
this    return    by   the    Commissioner   of  Registration    was 
filed,    the    County    Judge    of  the    county,    one   Whitby, 
subscribed   the   amount   thus  voted   to  the   stock  of  the 
company.      The   bill   seeks   to    declare   this   subscription 
void,  and   have  the  same  cancelled,  on  the  grounds  that 
the  supposed    election  did    not  confer  authority  to  make 
it,  not   being   conducted   according  to  law,  and  that  the 
election    did    not    legally    result    in    a    majority    of   the 
voters  of  the    county    voting    for    subscription,  and    be- 
cause there  was  no   election    held   in  the  eighth  dintricit. 
Other    grounds    are    specified,  but   these  are  enougli    for 
our  purpose  at  present. 

By  Art.  2,  §  29  of  the  Constitution  of  1834,  it  Ih 
provided:  "The  General  Assembly  shall  have  power  to 
authorize  the  several  counties  and  incorporated  towim  in 
this   State  to    impose   taxes    for   county  and    corjioratirin 
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purposes,  respectively,  in  such  manner  sus  shall  be  pre- 
scribed by  law;  all  property  to  be  taxed  according  to 
its  value,  upon  the  principles  established  in  regard  to 
State  taxation." 

In  Mayor  and  Aldermen  of  Nashville  v.  Nichols  9 
Hum.,  252,  and  Louisville  &  NashvUle  Railroad  Co.  v. 
County  Court  of  Davidson  County  et  als.,  1  Sneed,  640, 
it  was  adjudged  that  subscription  to  a  Railroad  Com- 
pany was  a  county  or  corporation  purpose,  and  in  the 
latter  case,  that  the  question  of  subscribing  for  stock  in 
such  companies  might  be  submitted  to  a  vote  of  the 
people,  in  accordance  with  what  is  known  as  the  Inter- 
nal Improvement  Law  of  1852,  and  the  authority  given 
to  the  county,  by  the  Legislature,  to  impose  such  taxes 
in  favor  of  railroads,  be  made  dependent,  for  its  exer- 
cise, on  the  result  of  a  vote  of  the  citizens  for  or 
against  the  proposition.  These  questions  being  settled  and 
assumed  as  the  law,  it  readily  appears  that  there  are 
elements  in  such  an  election  not  found  in  the  ordinary 
case  of  an  election  to  fill  an  office  where  two  or  more 
citizens  submit  their  claims  to  the  decision  of  the  people. 
It  is  not  a  question  simply  of  who  shall  fill  an  office, 
but  a  means  of  ascertaining,  and  giving  expression  to, 
the  voice  of  the  people  of  the  county,  in  assenting  to, 
or  dissenting  from,  a  proposed  contract  into  which  the 
corporation,  or  quasi  corporation  of  which  they  are 
members,  is  to  enter,  but  only  on  condition  of  assent 
by  a  majority  of  the  votes  cast,  in  accordance  with  the 
terms  of  the  authority  given  in  the  law  under  which 
the   action  of  the    people    is   authorized.      In   short,  we 
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think  it  clear  that  the  action  of  the  county  in  making 
the  subscription  to  the  stock  of  a  company  is  dependent 
upon  the  assent  of  the  prescribed  majority,  to  be  ascer- 
tained in  the  manner  prescribed  by  the  law  for  its 
validity  and  binding  force. 

This  being  so,  in  any  case  where  the  question  of  the 
obligation  of  a  contract  of  subscription  is  to  be  settled, 
because  of  want  of  authority  on  the  part  of  the  county 
to  make  it,  for  want  of  proper  assent  on  the  part  of 
the  people  of  the  county,  the  question  of  the  result  of 
what  is,  by  accommodation  in  the  use  of  terms,  called 
an  election,  must  necessarily  be  investigated,  not  under 
the  idea  of  contesting  an  election,  but  for  the  purpose 
of  ascertaining  whether  the  contract  of  subscription 
made  has  been  authorized  according  to  law,  and  so 
binding  on  the  county.  In  this  view  of  the  question 
it  will  be  seen  that  it  is  not  a  question  of  contesting 
an  election  brought  into  a  Court  of  Chancery,  but  the 
question  of  the  validity  and  obligation  of  a  contract, 
which  by  law  is  made  to  depend  on  the  assent  of  the 
majority  of  votes  given  at  the  ballot  box,  and  as  a 
condition  to  its  being  made,  and  that  the  result  and 
validity  of  the  election  is  to  be  ascertained,  in  order  to 
determine  the  question  whether  a  binding  contract  has 
been  made  as  to  the  corporation  or  county  subscribing 
or  proposing  to  subscribe  for  stock  in  the  Railroad 
Company. 

On  looking  at  the  case  of  LouisviUe  &  Nashville 
Railroad  Co.  v.  Davidson  County  et  als.,  we  think  this 
is  the   principle  on  which  the  Court  went,  and   the  true 
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theory  of  the  case  on  this  question.  There  were  several 
cases  consolidated  and  heard  together  in  that  case.  In 
two  of  the  cases,  commenced  by  a  mandamus,  to  com- 
pel the  County  Court  in  one  case — Davidson  County — 
to  levy  the  tax  ratio,  and  in  the  other — Sumner 
County — ^to  issue  bonds,  the  question  of  the  validity  of 
the  election  as  a  matter  of  law,  and  on  the  facts  was 
presented,  and  decided  by  the  Court,  in  reaching  the 
conclusion,  that  the  subscriptions  were  binding  on  the 
counties.  In  the  case  of  Sumner  County  it  was  insisted 
the  election  had  been  carried  by  fraud,  bribery,  etc. — 
which  the  Court  decided  the  proof  did  not  sustain — ^and 
then  go  on  to  say  in  substance,  that  if  the  facts  alleged 
had  been  proven,  they  would  not  have  invalidated  the 
election.  It  was  also  insisted  in  that  case  that  the  vote 
was  taken  before  the  location  of  the  road,  and  that  the 
order  for  the  election  was  made  by  the  Quorum  Court, 
and  not  the  County  Court,  at  their  Quarterly  Session, 
with  the  Justices  of  the  county  present.  This  question 
the  Court  decided,  as  a  matter  of  law,  involving  the 
settlement  of  the  question  of  the  validity  of  the  sub- 
scription. In  the  Davidson  County  case  the  question 
was  presented,  that  no  election  was  held  in  one  civil 
district,  and  on  the  admission  by  the  demurrer,  the 
Court  decided  on  the  effect  of  the  fact  thus  alleged. 
We  may  add  that  the  case  of  White  County,  one  of  the 
cases,  was  a  bill  filed  by  taxpayers  to  enjoin  the  collec- 
tion of  the  tax  voted  by  that  county,  and  was  dismissed 
by  the  decree  of  the  Court.  Now,  if  the  validity  of 
the   election   in  these   cases   could   be   decided,  incident- 
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ally,  on  a  mandamus,  we  can  not  see  on  what  principle, 
it  may  not  as  well  be  done  on  a  bill  filed  like  this,  to 
have  the  subscription  declared  invalid,  and  cancelled,  as 
not  being  authorized  under  the  law.  The  case  of 
Blackburn  v.  Vickj  2  Heisk.,  377,  is  cited  for  the  posi- 
tion, that  the  election  could  only  have  been  contested  in 
the  County  Court.  That  was  of  a  contest  for  the  office 
of  Revenue  Collector.  There  being  no  provision  by 
the  statute  for  such  a  contest,  and  the  County  Court,  as 
a  court,  being  required  to  induct  the  officer  elected  into 
office,  by  taking  his  bond  and  administering  the  oath  of 
office,  we  held,  that  in  case  of  contest,  that  court  must 
decide  the  question  judicially,  as  to  who  was  elected,  in 
order  to  the  performance  of  its  other  duty,  of  inducting 
the  elected  party  into  office.  That  case  we  think 
properly  decided,  but  does  not  contravene  the  views  we 
have  announced  in  this  case  in  any  way,  as  the  election 
is  only  incidentally  attacked  here,  by  way  of  showing 
the  want  of  authority  to  make  the  subscription.  We 
might  cite  other  cases  in  support  of  this  view  of  the 
question,  but  we  deem  this  sufficient  on  this  point.  It 
is  proper  to  say,  that  we  do  not  hold  that  the  correct- 
ness of  the  return  of  the  result  of  the  election  might 
not  have  been  contested  in  the  County  Court,  that  ques- 
tion not  being  before  us,  and  we  express  no  opinion  on 
it.  But  admitting  the  law  to  be  that  way,  it  in  no- 
wise militates  against  the  view  we  have  taken  of  the 
question  and  our  conclusion.  * 

That  a  subscription   by  an  incorporated   town   is  de- 
pendent   upon    the    approbation    of    the    voters    of    the 
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county,  to  be  ascertained  by  an  election ;  and  that  by 
the  laws  of  this  State,  under  which  this  subscription 
was  made,  this  is  a  condition  precedent  to  be  performed 
before  a  valid  contract  can  be  entered  into  by  the 
county  to  take  stock  in  a  company,  is  apparent  from 
the  Sections  of  the  Code  on  this  subject,  which  we  cite. 
First,  Sec.  1,142  authorizes  counties,  towns  and  cities  to 
subscribe  for  stock.  Sec.  1,143  is,  "The  approbation 
of  the  legal  voters  of  the  county,  town,  or  city  to  the 
proposed  subscription,  must  first  be  obtained  by  an  elec- 
tion held  by  the  Sheriff  in  the  usual  way  in  which 
popular  elections  are  held."  By  Sec.  1,148,  it  is  pro- 
vided :  "  If  a  majority  of  the  legal  voters,  etc.,  shall 
be  in  favor  of  the  subscription,  the  Judge  or  Chairman 
of  the  County  Court,  or  the  Mayor  of  the  Corporation, 
shall  subscribe  the  amount  of  stock  so  voted  for,  in  the 
name  of  the   county  or   corporation. 

It  is  evident  from  these  sections  that  the  purpose 
of  the  Legislature  was,  not  to  entrust  this  matter  to 
the  action  of  the  County  Court,  or  "Justices  of  the 
county,  the  body  ordinarily  controlling  the  collection 
and  appropriation  of  the  revenues  of  the  county,  but 
that  the  people  of  the  county,  as  a  majority,  as  pro- 
vided by  law,  were  required  to  give  their  approbation 
to  such  subscription,  and  this  approval  "must  first  be 
obtained'*  before  any  subscription  is  authorized,  is  the 
precise  and  definite  requirement  of  the  law.  Without 
this,  a  subscription  is  a  contract  wholly  unauthorized, 
and  of  no  validity  whatever.  In  fact,  we  suppose  no 
one    would    maintain,   that    without    the    forms    of    an 
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election,  and  a  return  by  the  ofl&cer  holding  the  elec- 
tion, or  some  ascertainment  of  the  result,  so  as  to 
show  that  the  majority  required  had  been  given,  a 
subscription  by  the  Judge,  Chairman,  or  Mayor  of  a 
Corporation  would  be  binding.  If  this  be  so,  the 
simple  question  is,  whether,  in  a  case  like  this,  it 
may  be  shown  that  no  such  majority  has  been  given. 
That  this  may  be  done  we  have  no  question.  We 
therefore  hold,  this  point  of  the  demurrer  is  not  well 
taken. 

The  next  point  of  the  demurrer  is,  that  the  bill 
shows  that  the  bonds  have  not  been  called  for  by  the 
Railroad  Company,  nor  issuance  of  them,  or  attempt 
to  do  so,  nor  has  any  tax  been  assessed  to  pay  the 
subscription.  We  need  not  discuss  this  objection  at 
length,  for  we  take  it  to  be  clear  that  if  the  subscrip- 
tion made  by  the  County  Judge  is  unauthorized  (as  is 
the  theory  of  the  bill),  and  the  contract  to  pay  the 
bonds  to  the  company  for  its  stock,  invalid,  then  the 
parties  to  be  affected  by  such  contract  need  not  wait 
until  payment  on  the  contract  is  actually  sought  by 
the  company,  or  till  the  bonds  are  issued  to  the  com- 
pany, or  until  the  money  to  pay  the  interest  or  the 
principal  shall  be  attempted  to  be  collected  by  levy 
of  a  tax  for  the  purpose.  If  the  subscription  con- 
tract to  pay  in  bonds  for  the  stock  is  not  binding, 
then  that  question  can  be  as  well  tested  before  issu- 
ance of  bonds  or  application  for  them,  or  levy  of  tax, 
as  afterwards,  and  there  is  much  reason  in  favor  of 
having   the   preliminary  question  settled   before  any  fur- 
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ther  steps  are  taken  by  which  the  matter  might  be 
more  complicated;  but  still  the  same  question  remains 
to  be  settled,  that  is,  the  validity  of  the  contract  by 
which  the  county  had  bound  itself  to  the  company, 
and  for  which  the  bonds  were  to  be  issued  and  a  tax 
levied. 

It  is  insisted,  however,  that  complainants  are  not 
entitled  to  file  this  bill,  because,  as  we  understand  the 
argument,  when  the  subscription  was  made  by  the 
County  Judge,  there  was  a  contract  between  Smith 
County  and  the  company,  and  that  the  taxpayer  could 
only  become  a  stockholder  in  the  company  after  he 
has  paid  his  tax  assessed  against  him,  and  received  a 
certificate  of  a  share  of  the  stock.  Conceding  the 
fact  to  be  as  stated,  does  it  follow  that  the  complain- 
ants, as  taxpayers,  have  no  right  to  come  and  ask  that 
the  contract  entered  into  by  the  County  Judge,  bind- 
ing the  county  for  the  payment  of  the  $300,000,  shall 
be  declared  void,  as  made  without  authority.  Let  us 
look  at  this  question  for  a  moment.  It  goes  on  the 
theory  that  the  taxpayers  are  not  stockholders  in  the 
Railroad  Corporation,  but  that  the  county,  by  virtue 
of  the  subscription,  is,  and  that  the  taxpayer,  there- 
fore, is  not  a  party  to  the  contract,  and  therefore  can 
not  seek  to  set  it  aside.  But  it  must  be  remembered 
that  while  he  is  not  a  holder  of  stock  in  the  Rail- 
road Corporation  as  yet,  he  is  having  a  liability  fixed 
on,  him  by  virtue  of  the  assumed  subscription  of  the 
county,  by  which  he  may  be  compelled  to  pay  his 
money,   and  be   made   a   stockholder   to   that   extent,  or 
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at  any  rate  be  made  to  pay  to  the  extent  of  his  taxes, 
and  it  would  seem  that  he  is  interested,  and  has  the 
right  to  see  whether  this  liability  has  been  imposed  by 
authority  of  law  before  he  shall  be  called  on  to  pay, 
or  before  he  does  pay.  While  he  is  not  a  stockholder 
in  the  Railroad  Corporation,  he  is  an  integral  mem- 
ber of  the  corporation,  or  quad  corporation  of  this 
civil  division  of  the  State,  known  as  the  County  of 
Smith,  and  in  this  case,  by  virtue  of  his  relation  to 
said  county,  a  pecuniary  liability  is  to  be  fixed  on  him, 
as  is  the  theory  of  the  bill,  unauthorized,  and  in  violation 
of  law.  It  is  settled  that  while  counties  are  for  some 
purposes  but  civil  divisions  of  the  State,  yet  for  others 
they  are  corporations,  or,  in  the  language  of  the  Court, 
in  case  in  1  Sneed,  687,  "They  are  political,  aggregate 
corporations,  capable  of  exercising  such  powers  as  they 
may  be  vested  with  by  the  Legislature."  This  being 
so,  the  question  is,  whether  a  member,  or  class  of  mem- 
bers of  a  corporation,  can  ask  the  interposition  of  a 
Court  of  Equity  to  prevent  the  use  of  the  funds  of 
that  corporation  to  an  unauthorized  purpose,  or  to  ask 
that  a  liability  contracted  to  be  fixed  on  the  corpora- 
tion, by  which  he  is  to  be  bound  to  pay  his  money 
as  an  integral  part  of  such  corporate  body,  shall  be 
annulled,  as   made   without  authority. 

In  the  case  of  Wood  v.  Draper,  24  Barbour  R., 
187,  the  principle  is  thus  stated  in  the  syllabus  of  the 
case:  "The  Court  will  grant  its  aid  to  restrain,  by 
injunction,  the  imposition  of  any  tax  or  burthen  on 
the  taxpayers  of  a  city  contrary  to  law,  on  a  complaint 
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filed    by    any    taxpayer,    on    his    own    behalf,    as   well 
as    on     behalf    of    others    similarly    interested,    or    on 
behalf   of   any   corporator    of  the    city    having   an    in- 
terest in  the  corporate  property  thereof,  or  on  a  similar 
complaint   showing    an    illegal   diversion   or  application 
of  the  corporate   property.      It  may  be  remarked,  how- 
ever, that  this   case   requires  the    bill   to    be    filed    on 
behalf  of  complainant  and   all  others  similarly  situated, 
but   we  do  not  deem  this  of  importance.       In   this  case 
the    bill  was   filed    by   the    taxpayers,   on    the    ground 
that  they   had   an   interest    in   the   taxes   to   be    levied, 
as  well   as  those    already   in  the   treasury   of   the  city 
of  New   York,   and   that  the   law  which  they  sought  to 
have   declared   unconstitutional   and   void,  known  as  the 
"Metropolitan   Police    Bill,"   involved   the    payment  of 
large   expenses   out  of    the    funds   of   the   city   for   the 
purposes  therein   provided,  which   the   complainants   in- 
sisted  would    be   in   violation   of   their   rights,   the   law 
authorizing    it,    as  they   maintained,    being    unconstitu- 
tional.     The  Court,  after  a  review  of  numerous  author- 
ities, deduce   the   rule   as   we   have   cited   it   above,  and 
hold  the  taxpayer  has  the  right  to  ask  such  relief.     The 
principle  on  which  the  case  goes  is,  that  an  unauthorized 
use  of  the  property  of  such  corporation,  or  unauthorized 
liability  incurred,  or  sought  to   be  incurred   by  the  cor- 
poration, is  a  diversion  of  the  common   fund  from  their 
proper  use,  and   adds   to   the   taxes  and   burdens  of  the 
taxpayer.      In  the  case  of  Hayivood    v.  City  of  Buffalo, 
14   N.  Y.,  534,  while  it  was  held   in  that  case,  it  being 
an  illegal  assessment   made,  that  as  a  general  rule  the 
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certiorari  in  that  State  was  the  proper  remedy  to  have 
it  declared  void,  yet  that  even  in  that  case  there  are 
exceptions,  as  where  the  matter  complained  of  might 
lead  to  irreparable  mischief,  or  to  a  multiplicity  of  suits. 
This  last  principle,  if  not  the  first,  would  apply  with 
peculiar  force  to  the  case  now  in  hand,  for  if  any  tax- 
payer must  resist  the  collection  of  the  tax  when  assessed 
and  sought  to  be  collected,  as  seems  to  be  the  theory 
of  respondent's  argument,  then  it  is  easy  to  see  there 
may  be,  not  only  as  many  suits  as  taxpayers,  but  even 
more — as  many  suits  as  there  may  be  assessments,  and 
efforts  each  year  to  collect  such  assessments,  until  the 
whole  shall  be  paid,  or,  it  might  be,  the  parties  grow 
weary   and   retire   from  the    litigation. 

We  might  cite  numerous  other  authorities  in  support 
of  the  propositions  laid  down,  but  we  think  the  above 
sufficient,  as  the  principle  meets  the  approval  of  our 
judgment  as  sound,  and  in  accordance  with  the  well 
settled  relations  of  both  the  county  and  the  city.  The 
corporation,  as  such,  so  far  as  it  uses  the  funds  or 
means  gathered  from  the  taxpayer,  is  a  trustee,  to  a 
certain  extent  at  least,  using  these  funds,  or  collecting 
them  for  purposes  authorized  by  law,  and  having  only 
authority  so  to  use  them,  or  collect  them  for  such  use, 
as  such  trustee  ought  not  to  be  allowed  to  misapply 
such  funds  to  an  unauthorized  purpose,  or  to  create  an 
unauthorized  liability  upon  the  individual  corporator,  so 
to  speak,  and  when  such  liability  is  sought  to  be 
created,  if  it  is  charged  to  be  beyond  the  power  of  the 
corporation,  and  this  charge  can  be  made  good  by  proof. 
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then  such  attempted  liability  should,  on  sound  principle, 
be  annulled  by  a  Court  of  Equity,  at  the  suit  of  the 
parties  to   be  affected  by  it. 

It  is  argued,  however,  by  counsel  of  the  company, 
that  the  county  is  a  public  corporation,  and  may  con- 
tract for  county  purposes,  and  subscribing  for  railroad 
stock  is  a  county  purpose,  and  when  the  subscription 
was  made  it  was  a  contract  between  the  county  and  the 
company,  which,  as  we  understand  the  argument,  there- 
by became  binding  on  the  county.  We  need  only  say 
to  this  argument,  that  by  the  Constitution  the  Legisla- 
ture is  empowered  to  authorize  the  counties  and  in- 
corporated towns  of  the  State  to  levy  taxes  for  county 
and  corporation  purposes,  but  when  such  authority  is 
given,  the  county  acts  under  the  power  conferred  by 
the  law,  and  if  an  election  is  required,  or  other  pre- 
requisite, on  which  the  taxes  shall  be  imposed  or  the 
liability  incurred,  then  the  law  must  be  pursued,  and 
the  power  exercised  in  accordance  with  the  statute. 
In  so  far  as  the  county  shall  act  beyond  and  outside 
of  the  authority  conferred,  in  any  matqrial  require- 
ment, it  acts  without  any  authority  at  all  in  a  case 
like  the  present.  The  Legislature  chose  to  make  the 
right  to  make  this  contract  dependent  on  the  result 
of  an  election,  to  be  held  as  prescribed,  and  by  this 
requirement  the  county,  as  well  as  the  company,  are 
bound.  No  contract  for  subscription  to  a  railroad 
can  be  valid  without  such  authority,  as  the  law  stood 
at   the   time   this   was   made. 

This  brings   us   to   a  consideration   of   some   of   the 
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gronnds  on  which  it  is  maintained  that  this  election 
is  invalid,  and  conferred  no  authority  on  the  County 
Judge  to  make  the  contract.  It  is  insisted  that  the 
County  Court  had  no  authority  to  order  the  election, 
because  of  failure  to  comply  with  requirements  of  Sec- 
tion 1,145  of  the  Code,  which  is  as  follows:  Before 
such  application,  (that  is  to  the  County  Court  to  order 
an  election,)  can  be  made,  the  entire  line  of  the  road 
in  which  the  stock  is  proposed  to  be  taken,  shall  be 
surveyed  by  a  competent  engineer,  and  substantially 
located,  by  designating  the  termini  and  approximating 
the  general  direction  of  the  road,  and  an  estimate  of 
the  grading,  embankment  and  masonry,  made  by  the 
engineer  under  oath,  and  filed  with  the  application. 
This  section  of  the  Code  is  taken  from  the  act  of 
1853-4,  ch.  45,  §  3.  The  act  of  1852,  the  general 
internal  improvement  law  under  which  the  contest  was 
made  in  the  case  in  1st  Sneed,  contained  no  such 
provision ;  therefore  the  remarks  of  the  Court  on  the 
subject  of  the  vote  having  been  taken  in  that  case, 
before  the  location  of  the  road,  can  give  no  aid  in 
construction  of  this  section  of  the  Code,  unless  it 
may  point  to  the  reason  for  the  passage  of  the  act 
of  1853-4.  We  may  fairly  assume  that  there  were 
evils  developed  under  the  previous  law  that  this  statute 
was  intended  to  remedy.  We,  therefore,  find  its  re- 
quirements are  in  terms  positive,  and  some  of  them 
imperative  in  form.  Some  of  those  evils  are  indi- 
cated by  the  statute,  in  what  it  requires.  First,  the 
substantial    location    of   the    road,    by    designating    the 
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termini    and  the    survey   of   the   entire    line,   and    then 
the   estimates   to   be   made   by  the  engineer   of  costs  of 
grading,  embankments,  etc.      They  certainly  were;  that 
the   people   had  been   called   on   to   vote  their  approval 
without  a  knowlefdge  of  the   substantial  location  of  the 
road,   and   had  thus   probably  been   misled  to   vote  for 
a  road,   supposing   it  to    run   in   a   direction    in   which 
they    were    interested,    when    it    might    afterwards    be 
changed  to   another    location   and    the   parties    be   thus 
deprived   of  the   supposed   advantages,   which   had   been 
the  motives   for  their  vote   of   approval.      The   termini 
is  to   be  fixed.       This  was    an    important    element    in 
deciding  upon   the   advantages   or   disadvantages   of  the 
proposed   road.       A   road   running    from   or   to   an   un- 
important point,   in  a  commercial  view,   would  not  be 
as    likely   to    meet    the    approval    of   sensible    men    as 
one   leading  to   a   commercial   center,   or  opening   up  a 
pathway  for   a  large  amount   of  passengers,  who   would 
thus  contribute  to  its  revenues.      The  costs  of  the  grad- 
ing, etc.,   is   required   to   be   estimated  by   a    competent 
engineer,   that  it    may  be    seen    whether    the    probable, 
profits   and   advantages   will   be  commensurate  with   the 
outlay   of  money,  and  also  whether  there   is  a  reason- 
able prospect  of  the   company   being  able   to   complete 
what  it  has    undertaken    and    promised.       In    addition 
to   this,  these    particular   items  of   costs  were    contem- 
plated to  be  borne  by  the   people  of  the  counties  along 
the   line,   as    it  is    seen   the    section  is  part  of   a   law 
providing  for  elections   for  this  purpose,  the  State  giv- 
ing   aid    for    bridges,    and    was    supposed    enough    to 
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equip  the  road  after  the  grading,  etc.,  had  been  com- 
pleted. It  would,  therefore,  be  important  that  this 
estimate  should  be  made,  in  order  that  the  people 
called  on  to  vote  a  subscription  should  be  able  to 
make  an  estimate  as  to  the  probable  prospect  of 
securing  the  means  along  the  line  to  complete  the 
undertaking  to  the  desirable  point.  We  take  it  that 
these  considerations,  with  perhaps  others,  'induced  the 
passage  of  the  Section  of  1853-4,  which  is  transferred 
to  the  Code  and  quoted  above.  Could  an  election  be 
ordered  by  the  County  Court  without  these  require- 
ments being  complied  with?  We  hold  not,  most 
certainly,  unless  we  can  maintain  the  proposition  that 
the  Legislative  requirement  is  either  a  nullity,  and 
may  be  disregarded,  or  is  merely  directory,  and  so 
&r  unimportant,  as  that  it  may  be  held  to  be  valid 
as  a  law,  but  be  disregarded  in  fact,  and  thus  ren- 
dered practically  void.  We  do  not  think  the  prin- 
ciple of  directory  statutes  can  be  made  applicable  to 
these  provisions.  They  are  not  matters  of  form,  but 
of  substance.  The  principle  on  which  courts  continue 
a  statute  as  directory  merely,  is  very  well  stated  by 
Mr.  Cooly,  Const.  Limit.,  77-78:  "Those  directions 
which  are  not  of  the  essence  of  the  thing  to  be  .done, 
but  which  are  given  with  a  view  merely  to  the  proper, 
orderly  and  prompt  conduct  of  the  business,  and  by 
the  failure  to  obey  which  the  rights  of  these  inter- 
ested will  not  be  prejudiced,  are  not  commonly  re- 
garded as  mandatory,  and  if  the  act  is  performed,  but 
not  in   time   or   in  the  precise  mode   indicated,  it   may 
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be  still  sufficient,  if  that  which  is  done  accomplishes 
the  substantial  purpose  of  the  statute.  But  the  rule 
presupposes  that  no  negative  words  are  employed  in 
the  statute  which  expressly  or  by  necessary  implica- 
tion forbid  the  doing  of  the  act  at  any  other  time, 
or  in  any  other  manner  than  as  directed.''  In  other 
words,  that  the  means  to  the  attainment  of  the  end,  if 
in  minor  particulars  be  neglected,  or  not  strictly  fol- 
lowed, shall  not  defeat  the  end,  or  the  result  sought 
by   the   statute. 

Applying  these  principles  to  this  statute,  it  is  seen 
that  the  language  cannot  fairly  be  construed  as  direct- 
ory to  the  County  Court,  but  is  imperative  neces- 
sarily. It  forbids  the  application  to  be  made,  or 
rather  prescribed,  (as  a  condition  of  law  on  which  it 
can  be  made)  until  the  survey  of  the  entire  line  has 
been  done,  and  the  other  requirements  complied  with. 
Its  language  is,  before  such  application  can  be  made 
the  entire  line  of  the  road  shall  be  surveyed.  If 
this  is  not  done,  then  by  the  plain  terms  of  the 
statute  the  application  cannot,  according  to  the  law, 
be  made  to  the  County  Court  to  order  an  election. 
If  these  requirements  of  the  statute  can  be  dispensed 
with,  then  the  enactment  is  inoperative  practically,  the 
will  of  the  Legislature  is  disregarded,  and  the  law 
remains  as  it  was  before  the  passage  of  the  act  of 
1853-4,  and  is  thus  nullified  by  Judicial  construction. 
We  do  not  think  we  are  authorized  to  thus  disregard 
the  plain  requirements  of  a  statute  of  the  State,  but 
on   the   contrary  feel   it  to  be   our  duty  to   enforce  the 
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will  of  the  Legislature,  according  to  the  true  intent 
and  meaning  of  the  language  employed.  It  will  be 
seen  that  the  requirements  are,  that  the  entire  line  of 
the  road  is  to  be  surveyed,  and  the  estimates  made 
for  the  grading,  embankments,  etc.,  of  the  entire  line, 
and  this  shall  be  filed  with  the  application.  We  are, 
as  we  have  said,  not  at  liberty  to  disregard  this  or 
to   hold   it    merely   directory. 

These  views,  we  think,  are  well  sustained  by  author- 
ities, as  well  as  the  plain  language  of  the  Statute.  In 
the  case  of  Marsh  v.  Fulton  Co.,  10  Wallace,  682,  the 
question  of  the  validity  of  a  county  subscription  was 
before  the  Supreme  Court  of  the  United  States.  A 
vote  had  been  ordered  to  ascertain  whether  a  majority  . 
of  the  voters  of  the  county  approved  the  subscription 
proposed,  in  two  railroads,  one  the  Mississippi  & 
Wabash  Railroad  Co.,  the  other  the  Petersburg  and 
Springfield  Co.  The  former  road  was  then  a  continuous 
line  running  entirely  across  the  State.  An  amend- 
ment was  made  to  the  charter,  after  the  vote,  which 
was  in  favor  of  subscription,  by  which  the  line  of 
road  was  divided  into  three  divisions,  and  it  had  been 
held  that  this  act  created  three  difierent  corporations, 
so  that  the  central  division,  or  company,  was  reduced 
to  a  line  of  about  two  hundred  and  thirty  miles.  On 
the  question  of  enforcement  of  the  bonds,  which  had 
been  issued,  the  Court,  Judge  Field  delivering  the 
opinion,  go  upon  the  theory  that  no  contract  could  be 
made   to   bind   the   county,  except  as  authorized   by  the 

law,  and   that  the  authority   given   by  the  law  must  be 
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pursued  in  order  to  the  validity  of  the  subscription. 
He  says,  "The  holder  of  the  bonds  was  bound  in  that 
case  to  look  to  the  action  of  the  officers  of  the  county, 
and  ascertain  whether  the  law  had  been  so  far  fol- 
lowed by  them  as  to  justify  the  issuance  of  the  bonds. 
As  a  matter  of  course  we  decide  nothing  as  to  holders 
of  bonds,  bona  fide  without  notice.  This  question  is 
not  before  us,  and  this  opinion  has  no  bearing  on 
that  question.  We  think  the  case  of  a  company  seek- 
ing to  maintain  the  validity  of  a  subscription  made  to 
it,  under  and  by  virtue  of  the  authority  of  an  act  of 
the  Legislature,  such  as  ours,  would  the  much  more 
be  bound  to  see  that  the  law  had  been  complied  with 
in  all  its  essential  requirements,  and  more  especially 
in  a  matter  required  to  be  done  by  «uch  company. 
The  same  principle  is  clearly  the  theory  of  the  opinion 
in  the  case  of  Louisville  &  Nashville  RaSiroad  Co.  v. 
Davidson  County  et  als.,  1  Sneed,  680.^'  The  Court 
say :  "  No  power  to  levy  a  tax,  appropriate  money,  or 
contract  a  debt  is  conferred  on  a  County  Court  by 
this  Act.  All  this  is  referred  to  the  people.  The 
Court  has  no  discretionary,  quoM  legislative,  or  judicial 
power  given  to  it  in  any  part  of  the  Act.  It  is 
merely  ministerial  in  every  duty  required  of  it.  It  is 
to  receive  and  file  the  petition  of  the  railroad  directors 
or  commissioners,  to  order  and  make  regulations  for 
elections,  receive  the  return  of  the  Sheriff,  and  through 
their  chairman  subscribe  the  stock,  and  levy  and  have 
the  tax  collected.  No  discretion  is  anywhere  given, 
that  seems  to  be  studiously  avoided  by  the   Legislature. 
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The  Courts  are  to  act  under  the  mandate  of  the  law, 
in  carrying  out  the  will  of  the  people,  with  no  more 
discretion  than  a  Sheriff,  or  any  other  ministerial 
officer  has  in  the  execution  of  a  writ,  or  any  other 
duty  assigned  to  him  by  law."  This  being  so,  we 
can  not  hold  that  a  positive  mandate  of  the  Legisla- 
ture as  to  the  survey  of  the  entire  line  of  the  road, 
the  making  of  the  estimates,  etc.,  and  the  filing  of 
the  same  with  the  petition  to  the  Court,  could  be  dis- 
regarded by  the  Court,  and  that  when  the  Legisla- 
ture had  said  before  an  application  could  be  made 
to  have  an  election  ordered,  the  entire  line  should  be 
surveyed  so  that  this  ministerial  agent  could  make  the 
order  of  the  election,  practically  saying  that  it  could 
and  would  make  it  without  such  survey,  or  the  other 
requirements  having  been  complied  with.  This  is  not 
to  obey  the  law,  or  exercise  a  power  in  accordance 
with  the  law,  but  in  disregard  of  it;  in  other  words, 
to  proceed  without  the  warrant  of  law,  and  without 
the  conditions  being  complied  with  on  which  they  are 
authorized   to   act   at   all. 

On  turning  to  the  charter  of  the  Tennessee  & 
Pacific  Railroad  Co.,  and  amendments  to  same,  we  find 
by  Sec.  25  of  Act  of  1866-7,  that  the  counties  and 
incorporated  towns  through  or  contiguous  to  which  the 
road  may  be  located,  are  empowered  to  subscribe  for 
stock,  upon  a  vote  of  the  citizens,  to  be  taken  in  the 
manner  heretofore  provided  by  law  in  such  cases. 
By  Sec.  11  of  the  original  Act,  it  will  be  seen  that 
the    company    was    to    be    organized,    and    were    em- 


84  NASHVILLE : 


N.  C.  Winston  et  als,  v.  Tennessee  &  Pacific  R.  R.  Co.  et  als, 

powered  and  authorized  to  build  a  railroad,  to  be 
"located  on  the  nearest  and  most  practicable  route 
from  Knoxville  to  Nashville,  and  then  from  Nashville 
to   Jackson,   and   from   that   point  to   Memphis." 

We  now  proceed  to  inquire  from  the  proof  whether 
this  requirement  of  the  law  has  been  complied  with. 
We  find  the  petition  of  the  President  and  Directors 
of  the  Company,  or  in  their  names  signed  by  George 
Maney,  as  President,  and  probably  drawn  by  him,  and 
presented  to  the  County  Court  of  Smith  County,  at 
the  November  Term,  1869,  asking  that  body  to  order 
the  election.  In  this  it  is  stated  that  the  company 
have  completed  their  survey  of  the  entire  line  from 
Nashville  to  Knoxville  by  a  competent  engineer,  and 
substantially  located  the  same,  by  designating  the 
termini  and  approximating  the  general  direction  of 
their  said  road,  and  have  caused  said  engineer  to 
make  an  estimate  of  the  probable  cost  of  the  grading, 
embankment  and  masonry,  and  other  expenses  for  the 
construction  of  said  road,  all  of  which  has  been  done 
under  oath  by  said  engineer,  together  with  a  special 
report  of  the  survey  through  Smith  County,  a  copy 
of  which,  with  his  affidavit  attached,  is  filed  as  Ex- 
hibit A,  and  made  part  of  the  petition.  On  looking  at 
Exhibit  A,  however,  we  find  that  it  only  contains  a 
description  of  the  route  from  perhaps  the  town  of 
Lebanon  to  the  house  of  A.  Lewis,  46|  miles  from 
Lebanon,  and  75  miles  from  Nashville,  the  beginning 
point  of  the  route  of  the  road,  as  it  has  been  built. 
The  estimates  of  cost  are  only  from  Lebanon   to   Car- 
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thage,  and  from  thence  on  to  the  same  point  75  miles 
from  Nashville.  We  find  no  evidence  of  any  further 
survey  or  estimates  as  to  the  entire  line  filed  with 
the  petition,  or  indeed  at  any  other  time,  from  our 
examination  of  the  record.  In  the  printed  brief  of 
the  able  counsel  who  argued  the  case  for  the  Com- 
pany, he  claims  only,  that  the  engineer's  report  con- 
tains a  description  of  "special  route  through  Smith 
County,  on  the  Carthage  route,  to  a  point  46f  miles 
from  Lebanon,  and  75  miles  from  Nashville,^'  as  we 
have  stated.  We  take  the  fact  to  be,  that  the  survey 
had  only  been  made,  the  time  substantially  located  and 
estimates  made,  only  to  this  extent,  or  it  would  have 
been  shown  and  filed,  as  it  is  evident  the  draughts- 
man of  the  petition  was  familiar  with  the  section  of 
the  Code  on  this  question,  as  he  copies  its  language 
almost  literally  in  the  said  petition.  Is  this  a  com- 
pliance with  the  requirements  of  Sec.  3  of  the  Act  of 
1853-4,  as  found  in  Code,  Sec.  1,145?  Is  this  a  com- 
pliance with  the  law?  We  are  compelled  to  say  it  is 
not.  This  must  be  so,  unless  we  shall  hold  that  a 
survey  of,  perhaps,  half  the  line,  and  estimates  of  the 
cost  of  much  less,  is  the  same,  and  equal  to  the  whole, 
and  as  will  meet  the  requirements  of  the  statute.  To 
hold  this  would  be,  not  to  construe  the  law,  but  to 
disregard  it  in  its  plain  terms,  and  substitute  for  the 
will  of  the  Legislature,  expressed  in  plain  and  unam- 
biguous language,  practically  a  different  rule  and  dif- 
ferent requirement  from  what  they  have  prescribed. 
In  other  words,  not  to  expound   and  declare  the   Legis- 
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lative  will  as  they  have  expressed  it,  but  to  make  a 
law  by  judicial  construction  difPerent  from  the  law  of 
that  body,  and  enforce  that.  This  we  have  no  power 
to  do,  even  if  we  desired  it,  and  certainly  no  reasons 
present  themselves  why  we  should  do  so  in  this  case 
more   than    in   any   or   every   other   case   of   like   kind. 

We  may  add,  in  support  of  the  general  view  we 
have  given  on  the  construction  of  this  requirement  of 
the  Code,  and  as  illustrative  of  the  argument,  that 
if  the  County  Court  had  refused  to  order  the  election 
upon  the  facts  shown  in  the  report  of  the  engineer, 
as  filed  by  the  petitioner,  with  the  application  for  the 
order  of  an  election,  and  a  mandamus  had  been  filed  by 
the  company  to  compel  them  to  do  so,  it  could  scarcely 
be  doubted  that  the  company  would  have  failed  in 
such  suit.  The  answer  would  have  been,  that  the 
statute  says,  in  plain  terms,  that  J^efore  such  applica- 
tion shall  be  made,  the  entire  line  of  the  road  must 
be  surveyed,  not  simply  the  line  through  our  county, 
and  the  estimates  of  costs  made,  and  this  must  bo 
filed  with  your  application  for  this  order.  Until  this 
is  done,  we  have  no  authority  by  law  to  make  such 
an  order  as  you  ask.  Such  a  defence  would  unques- 
tionably have  been  successful.  How  then  can  the  act 
of  ordering  the  election  be  sustained,  as  authorized  to 
be  done,  after  it  has  been  done?  or  on  what  better 
basis  can  it  stand  now  than  it  would  have  stood  be- 
fore the  Court,  when  the  application  for  such  order 
was  made.  If  the  Court  could  not  have  made  such 
an  order  upon  the  facts  presented,  for  want  of  authority 
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given  in  the  law,  can  an  act  done  without  authority 
of  law  be  rendered  the  more  valid  or  authorized  be- 
cause it  has  so  been  done  in  a  case  like  the  present. 
"We  do  not  think  so.  We  therefore  conclude,  that  the 
order  of  the  County  Court,  directing  the  election  to 
be  held,  was  without  authority  of  law,  it  being  purely 
ministerial,  and  is  void,  and  no  election  could  law- 
fully   have   been   held   under  the   same. 

Numerous   other   questions   have   been   presented  and 
debated. 


Joseph  B.  Marks,  Adm'r,  v.  Henry  C.  Borum. 

1.  Pleading.      Killing  in  protection  of  property.      Not  justifiable. 

When,  It  is  error  to  overrule  a  demurrer  to  a  plea  that  assumes 
it  is  lawful  for  the  owner  of  personalty  to  protect  his  property 
from  larceny,  by  shooting  and  killing  the  thief  while  in  the  act 
of  attempting  to  commit  the  theft,  without  alledging  that  any 
effort  was  made  to  arrest  the  thief  or  that  he  could  not  have 
been  arrested,  or  that  the  property  could  not  be  protected  from 
larceny  by  other  means,  the  mere  attempt  to  commit  a  larceny 
not  being  a  felony  under  Sec.  4,630  of  the  Code. 

Cases  cited:  2  Bish.  Crim.  L.,  6;  East  1,  Pleas  of  Cr.,  271,  481, 
489;  Blaclcstone ;  Jones  v.  The  State,  M.  S.,  Nashville,  1871; 
Code,  §  4,630. 

2.  Contributing  wrong  of  deceased.  Does  not  excuse  the  killing. 
When,  Since  the  deceased  is  not  shown  to  have  been  in  the 
actual  perpetration  of  a  felony  when  he  was  shot,  but  was 
simply  guilty  of  a  mere  trespass  or  misdemeanor,  the  killing 
was  by  design  and  unjustifi<able,  and  not  excused  upon  the 
ground  of  contributing  wrong. 
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Cases  cited:   Sedg.  on  Dam.,  544;  San  ford  r.  Eighth  Av.  R.  B. 
Co.,  23  N.  Y.  Rpts.,  343. 

3.    Statute  of  Limftations.    So  long  as  the  Courts  were  closed  by 
the  war,  the  Statutes  of  Limitations  ceased  to  run. 


FROM   WILSON. 


Appeal  from  the  Circuit  Court.  W.  H.  William- 
son,  Judge. 

Stokes  &  Son  and  Farrer  &  Golladay  for 
Borum. 

Ford,   Cantrell  and   Sanders  for  Marks. 

Nicholson,  Ch.  J.,  delivered  the  opinion  of  the 
Court. 

This  suit  was  commenced  in  the  Circuit  Court  of 
Wilson  County,  on  the  9th  day  of  April,  1866,  by 
Josseph  B.  Marks,  as  administrator  of  Solomon  Swan, 
against  Henry  C.  Borum,  to  recover  the  sum  of  ten 
thousand  dollars  as  damages  for  the  use  of  the  wife 
and  children  of  Solomon  Swan,  on  account  of  the 
shooting  of  said  Swan  by  said  Borum,  from  which 
shooting   the   said   Swan   died. 

To  the  declaration  ,  defendant  filed  several  pleas : 
first,   not    guilty;    second,   that    the    deceased    Solomon 

Swan,   on   the  day   of  ,   186 — ,   came   in   the 

night-time  on  the  premises  of  the  defendant,  with  the 
intent  and  for  the  purpose  of  stealing  the  poultry,  to- 
wit:  turkeys,  chickens,  etc.,  of  the  defendant;  that 
said   Solomon   Swan    did  then   and   there   attempt  felo- 
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niously  to  take  and  steal  the  said  poultry  of  the  de- 
fendant, and  that  whilst  the  said  Solomon  Swan  was 
so  engaged,  and  before  he  had  completed  the  said 
offence  of  larceny,  the  defendant  did  shoot  him,  the 
said  Swan,  as  he  might  lawfully  do,  to  protect  the 
property  of  him,  the  said  defendant,  and  to  prevent 
him,  the  said  Solomon  Swan,  from  committing  the 
crime  of  petit  larceny;  third,  that  the  deceased  Solo- 
mon Swan,  on  the  day  of ,  186 — ,  (it  being 

the  Sabbath)  came  in  the  night-time,  at  an  unusual 
hour  and  after  the  defendant  had  retired  to  rest,  to 
the  roost,  situated  near  the  dwelling-house  of  the  de- 
fendant, and. where  the  chickens  and  turkeys  of  the 
defendant  were  roosting,  and  then  and  there  did  such 
acts,  and  conduct  himself  in  such  manner  as  reasona- 
bly to  induce  the  belief,  and  as  did  induce  the  belief 
on  the  part  of  the  defendant,  that  his,  the  said  Solo- 
man  Swanks,  purpose  and  intent  was  feloniously  to 
take,  steal  and  carry  away  the  chickens,  turkeys,  etc., 
of  the  defendant,  and  that  the  defendant  did,  whilst 
laboring  under  said  belief,  induced,  as  aforesaid,  by 
the  apparently  wrongful  acts  and  misconduct  of  said 
Solomon  Swan,  and  before  he,  the  said  Solomon  Swan, 
had  abandoned  or  consummated  his  said  apparent  pur- 
pose and  intent  to  commit  a  felony,  inflict  the  gun- 
shot wound  complained  of,  as  he,  the  said  defendant, 
might  lawfully  do,  etc. ;  fourth,  that  the  shooting  was 
done  in  defending  his  person  from  a  felonious  assault, 
etc.;  fifth,  that  while  said  Solomon  Swan  was  attempt- 
ing to   steal  the  poultry,  he   approached  the  defendant 
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\inder  such  circumstances  and  with  such  indications  as 
induced  defendant  reasonably  to  believe  that  said  Swan 
then  and  there  intended  fa  inflict  upon  defendant 
death,  or  great  bodily  harm,  and  that  laboring  under 
that  belief  and  under  great  fear  and  alarm  for  the 
safety  and  security  of  his  person  and  property,  did 
inflict  the  gun-shot  wound  complained  of,  as  he  might 
lawfully   do   in   defence   of  himself,  etc. 

There  was  issue  on  the  first  plea,  and  replications 
and  issues  on  the  fourth  and  fifth  pleas.  To  the 
second  and  third  pleas  plaintiff  demurred,  and  upon 
argument  the  demurrer  was  overruled  and  the  plain- 
tifl^  allowed   to   reply. 

The  pleading  already  noticed  took  place  at  the 
January  Term,  1867.  At  the  September  Term,  1871, 
defendant  obtained  leave  to  file  an  additional  plea, 
to-wit:  the  statute  of  limitations  of  one  year,  stating 
that  he  was  not  guilty  of  the  alleged  trespasses  and 
injuries  within  one  year  next  before  the  beginning  of 
the   action. 

Plaintiff  replies  that  the  trespass  was  committed 
on  the  day  of  February,  1863,  and  that  on  ac- 
count of  the  pending  of  the  war  the  civil  law  and 
the  Courts  were  suspended,  etc.,  for  more  than  twelve 
months  after  the  trespass  and  killing,  and  that  in  less 
than  twelve  months  after  the  Courts  were  opened,  and 

on    the  day   of   April,   1866,   he    commenced    his 

action,  etc.  And  for  further  replication  plaintiff  says 
that  he  commenced  his  action  within  twelve  months 
after  the   appointment  of  an  administrator,   etc. 
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Defendant  demurred  to  the  two  replications  of 
plaintiff  to  the  plea  of  defendant,  and  upon  argument 
the  demurrer  was  sustained  by  the  Court,  and  plain- 
tiff allowed  to  file  a  sufficient  replication  to  the  plea 
of  the  statute  of  limitati  ms,  but  upon  his  failing  to 
do  so,  judgment  by  default  was  taken  and  plaintiff 
was  non-suited.  From  this  judgment  plaintiff  has 
appealed. 

1st.  It  is  insisted  for  plaintiff  that  the  Circuit 
Judge  erred  in  overruling  the  demurrer  to  defendant's 
second  and  third  pleas.  The  first  of  these  pleas  as- 
sumes that  it  is  lawful  for  the  owner  of  poultry  to 
protect  his  property  from  the  larceny  of  the  thief, 
while  in  the  act  of  attempting  to  commit  the  theft, 
by  shooting  and  killing  the  thief.  The  plea  does 
not  allege  that  any  effort  was  made  to  arrest  the 
thief,  or  that  he  could  not  have  been  arrested,  or 
that  the  poultry  could  not  be  protected  from  larceny 
by  other  means,  but  it  rests  upon  the  simple  ground 
that  under  the  circumstances  stated  in  the  plea  it  was 
lawfiil  for  the  defendant  to  take  the  life  of  the  thief 
by  way   of  protecting   defendant's   property. 

The  first  authority  relied  on  by  defendant  to  sus- 
tain this  position  is  that  of  2  Bishop,  6  Crim.  L., 
which  says,  "that  the  rule  is  finally  fixed  in  the  laws 
of  England  and  the  United  States,  that  one  may  op- 
pose another  attempting  the  perpetration  of  any  felony, 
to  the  extinguishment,  if  need  be,  of  the  felon's  ex- 
istence." This  manifestly  contemplates  the  perpetra- 
tion  of  a   felony   by   force,   which   may  be   opposed   by 


92  NASHVILLE  : 


Jos.  £.  Marks,  Adm'r,  v.  Henry  C.  Borum. 


force  for  its  prevention,  and,  if  the  necessity  exists, 
the  force  may  be  carried  to  the  extent  of  extinguish- 
ing  life. 

«  

The  next  authority  is  that  of  Mr.  East,  1  Pleas, 
Crown,  271,  who  says:  "A  man  may  repel  force  by 
force  in  defence  of  his  person,  habitation  or  property, 
against  one  who  manifestly  intends  or  endeavors,  by 
violence  or  surprise,  to  commit  a  known  felony — ^such 
as  murder,  rape,  robbery,  arson,  burglary  and  the  like 
— upon  either.  In  these  cases  he  is  not  obliged  to 
retreat,  but  may  pursue  his  adversary  until  he  has 
secured  himself  from  all  danger;  and  if  he  kill  him 
in  so  doing,  it  is  justifiable  in  self-defence."  It  is 
obvious  that  the  justification  is  here  placed  upon  the 
ground  of  resisting  force  with  force,  and  not  upon 
the  simple  right  to  protect  one's  property  from  an 
attempted  larceny,  when  there  is  no  force  and  no  per- 
sonal  danger,   and   no   necessity   for   taking   life. 

The  next  authority  is  Mr.  Hale,  who  says:  "In 
case  of  felony  attempted,  as  well  as  a  felony  com- 
mitted, every  man  is  therefore  an  officer,  that  at  least 
in  killing  the  attemptee  in  case  of  necessity,  puts  him 
in  the  condition  of  se  defendendo  in  defending  his 
neighbor.  If  a  man  come  to  take  my  goods  as  a 
trespasser,  I  may  justify  the  beating  him  in  defence 
of  my  goods,  but  if  I  kill  him  it  is  manslaughter. 
But  if  a  man  come  to  rob  me  or  take  my  goods  as 
a  felon,  and  in  resisting  I  kill  him,  it  is  se  defen- 
dendo, at  least,  and  in  some  cases  not  so  much.'' 
Pleas,   Crown,   481-489.       Certainly   there    is   no    justi- 
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fication  in  the  rule  here  laid  down  for  the  position 
that  a  man  may  shoot  the  thief  engaged  in  attempt-^ 
ing  to  steal  his  property,  when  no  attempt  is 
made  to  prevent  it  by  arrest,  when  no  force  is  being 
used  by  the  thief,  when  no  resistance  of  force  by 
force  is  required,  and  when  it  is  not  alleged  that  any 
necessity  existed  for  taking  life,  either  to  protect  de- 
fendant's  property  or   his   person. 

Without  calling  in  question  any  of  the  authorities 
cited  for  defendant,  we  are  satisfied  with  the  rule  as 
laid  down  by  Blackstone,  who  says:  '"Such  homicide 
as  is  committed  for  the  prevention  of  any  forcible  or 
atrocious  crime,  is  justifiable  by  the  law  of  nature; 
and  also  by  the  law  of  England  as  it  stood  so  early 
as  the  time  of  Bracton,  and  as  it  is  since  declared 
in  statute  24  Hen.,  8,  c.  5.  If  any  person  attempts 
a  robbery  or  murder  of  another,  or  attempts  to  break 
open  a  house  in  the  night-time  (which  extends  also 
to  the  attempt  to  burn  it)  and  shall  be  killed  in 
such  attempt,  the  slayor  shall  be  acquitted  and  dis- 
charged. This  reaches  not  to  any  crime  unaccom- 
panied with  force,  as  picking  pockets,  or  to  the  break- 
ing open  of  any  house  in  the  day  time,  unless  it 
'  carries   with   it   an   attempt   of  robbery   also." 

We  think  it  clear  that  the  facts  stated  in  the  sec- 
ond and  third  pleas  fail  to  bring  either  of  them 
within  the  rule  recognized  in  the  authorities  as  to  the 
justification  for  killing  to  protect  property.  The  at- 
tempt to  commit  a  larceny,  which  is  the  ofience  de- 
scribed  in   the   plea,  is   not  a   felony   under   §   4,630   of 
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the   Code.       Jones  v.    The  State,   MS.,   decided   at    De- 
cember  Term,    1871,  at   Nashville,  but  not  reported. 

But,  it  is  argued,  that  if  the  pleas  are  not  good, 
as  furnishing  a  bar  to  the  action,  upon  the  ground 
that  defendant  could  lawfully  take  the  life  of  the  de- 
ceased, in  order  to  protect  his  property  from  the 
larceny,  or  to  prevent  the  commission  of  the  crime  of 
larceny  by  the  deceased,  yet  that  they  may  be  sus- 
tained because  the  facts  stated  therein  show  that  if 
defendant  was  guilty  of  a  wrong  in  shooting  the  de- 
ceased, the  wrongful  conduct  of  the  deceased  contributed 
to  produce  the  shooting.  It  is  observed  that  the 
pleas  are  drawn  upon  the  assumption  that  the  defend- 
ant was  guilty  of  no  wrong,  but  shot  the  deceased 
lawfully  and  justifiably;  and  because  the  killing  was 
lawful   he   relies   upon   the    fact  as   a   bar    to   the   suit. 

We  are  aware  of  no  rule  of  pleading  upon  which 
we  can  hold  it  a  good  plea  in  bar,  upon  a  ground 
different  from  that  stated  in  the  plea.  But  if  we 
could  waive  this  objection,  we  do  not  understand  that 
the  facts  stated  in  the  pleas,  or  either  of  them,  pre- 
sent a  case  of  contributing  negligence  or  wrong  which 
would  defeat  the  action  of  the  plaintiff.  The  state- 
ment in  the  pleas  is,  that  the  deceased  was  engaged 
in  stealing  defendant's  poultry,  or  was  manifesting  by 
his  conduct  that  he  was  about  to  steal  it,  and,  as 
stated  in  the  second  plea,  to  protect  his  property  and 
to  prevent  the  commission  of  the  larceny,  he  killed 
the  deceased,  or,  as  stated  in  the  third,  ''being  in- 
duced   to    believe    the    deceased    was    about    to    steal, 
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defendant  killed  him."  It  does  not  follow  that  the 
illegal  conduct  of  the  deceased  contributed  to  the 
injury  which  resulted  from  the  illegal  killing  of  the 
defendant.  The  killing  was  the  voluntary  act  of  the 
defendant^  resulting,  no  doubt,  from  the  feelings  of 
resentment  and  revenge  produced  by  the  illegal  con- 
duct of  the  deceased,  but  as  the  killing  was  wholly 
unjustifiable,  upon  the  facts  stated  in  the  plea,  the 
feet  that  the  defendant  was  provoked  to  shoot  by  the 
illegal  conduct  of  the  deceased  cannot  be  a  bar  to 
plaintiff's  action.  It  may  be  looked  to  by  the  jury 
assessing  the  damages.  It  is  held  in  New  York  that 
the  plaintiff's  negligence  does  not  excuse  injuries  in- 
flicted by  design.  A  wrong-doer  is  not  necessarily 
an  out-law,  but  may  justly  complain  of  wanton  and 
malicious  michief.  Sedgw.  on  Damages,  544  and  note. 
In  the  case  of  Sanford  v.  Eighth  Avenue  R,  R,  Co., 
23  N.  Y.,  343,  it  was  held,  "If  the  wrong  done  be 
wholly  unjustifiable,  as  in  ejecting  a  passenger  from 
the  front  of  a  railroad  car  while  the  car  was  in 
motion,  at  the  danger  of  his  life,  because  of  his  re- 
fusal to  pay  his  fare,  then  the  conduct  of  the  party 
injured  contributing  to  the  injury,  as  in  provoking 
the  assault  by  non-payment  of  his  fare  and  in  resist- 
ing the  attempt,  is  not  to  be  considered  in  reducing 
the  claim  for  damages  occasioned  by  his  death.''  In 
the  present  case  the  deceased  is  not  shown,  by  the 
statements  in  either  plea,  to  have  been  in  the  actual 
perpetration  of  a  felony  when  he   was  shot,  but   in  one 
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plea,  that  he  attempted  feloniously  to  steal  the  poul- 
try; but  it  is  not  stated  that  deceased  assaulted  de- 
fendant with  intent  to  commit,  or  otherwise  to  attempt 
to  commit  the  larceny.  Upon  the  statement,  there- 
fore, in  the  second  plea,  the  deceased  was  guilty  of 
no  more  than  a  trespass  or  misdemeanor  at  the  time 
he  was  shot.  There  can  be  no  doubt  that  the  state- 
ment of  facts  in  the  third  plea  fails  to  charge  the 
deceased  with  being  guilty  of  a  felony  when  he  was 
shot;  he  is  stated  to  have  been  at  the  roost  at  an 
unusual  hour  in  the  night-time,  and  from  these  facts 
and  his  conduct,  defendant  believed  he  was  there  with 
a  felonious  intent,  and  under  that  belief  killed  him. 
Upon  these  facts  the  killing  was  by  design  and  un- 
justifiable, and  not  excused  upon  the  ground  of  con- 
tributing wrong  on  the  part  of  the  deceased.  We 
are  therefore  of  opinion  that  the  second  and  third 
pleas  of  defendant  were  no  sufficient  bars  to  plaintiff^s 
action  upon  either  of  the  grounds  on  which  it  is 
sought  to  maintain  them,  and  that  the  Court  erred  in 
overruling  the   demurrer   of  plaintiff  to   the   pleas. 

The  next  error  assigned  by  plaintiff's  counsel  is, 
that  the  Court  sustained  defendant's  demurrer  to  plain- 
tiff's replication  to  the  plea  of  the  statute  of  limita- 
tions of  one  year.  This  question  was  settled  in  the 
case  of  Harrison  v.  Henderson,  decided  by  this  Court 
at  the  December  Term,  1871,  and  has  been  ever  since 
followed.  It  was  held  in  that  case  that  so  long  as 
the    Courts    were    closed    by   the    war,    the    statute   of 
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limitations  ceased  to  run.  It  follows  that  the  Court 
erred  in  sustaining  the  demurrer  of  defendant  to  plain- 
tiff's  replication. 

For    the    reasons    stated   the   judgment    is    reversed 
and  the   case   remanded  to   be  proceeded  with. 


Leonard  Parkes  and  ^ipe  v.  Carey  Gilbert  et  ah. 

1.  County  Court.  Has  concurrent  jurisdiction  with  Chancery  Court, 
To  order  sales  for  distribution.  The  County  Court  has  concur- 
rent Jurisdiction  with  the  Chancery  Court  to  order  sales  of 
land  for  distribution,  and  to  take  all  the  steps  necessary  to  effec- 
tuate such  sale  and  to  distribute  the  proceeds  when  so  collected. 
When  the  County  Court  has  rightfully  taken  jurisdiction  for 
this  purpose,  a  Court  of  Equity  has  no  power  to  Interfere  with 
its  proceedings  or  to  transfer  them  to  the  Chancery  Court. 

2.  Samb.  Same,  Complainants  will  be  repelled  from  a  Court  of 
Chancery  who  by  their  bill  show  they  had  information  of  the 
pendency  of  the  proceedings  in  the  County  Court  in  time  to 
have  appealed  to  that  Court,  and  they  fail  to  show  any  reason 
why  they  neglected  to  do  so. 

3.  Collation  of  Advancements.  Inter-State  Comity.  The  estate 
of  the  intestate  being  administered  under  the  laws  and  in  the 
Courts  of  Alabama,  no  such  comity  exists  between  that  State 
and  Tennessee  as  authorizes  this  Court  to  collate  the  advance- 
ments made  by  the  intestate  to  his  children  in  Alabama,  where 

.  he  resided  and  died. 


PROM    GILES. 


Appeal  from    the    Chancery    Court,      W.  S.  Flem- 
ing, Chancellor. 

7 
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T.  M.  N.  Jones  and  D,  Campbell  for  complain- 
ants. 

W.   H.   McCoLLUM  for  defendants. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

David  Gilbert  died  intestate  in  Limestone  County, 
Alabama,  in  1871,  owning  a  large  personal  and  real 
estate  in  Alabama,  and  leaving  his  widow  and  a  large 
number  of  children  and  grand-children  surviving  him. 
He  owned  also  a  tract  of  land  of  322  acres  in  Giles 
County,  Tennessee.  Carey  Gilbert  was  appointed  ad- 
ministrator in  Alabama,  and  in  the  settlement  of  the 
estate  a  bill  or  petition  was  filed  in  the  Probate  Court 
of  Limestone  County,  Alabama,  for  the  sale  of  land 
and  for  an  account  of  advancements.  The  lands  have 
been  sold,  and  an  account  of  advancements  stated. 
According  to  the  amount  of  the  estate  in  Alabama, 
and  the  account  of  advancements  there  taken,  the  dis- 
tributees  cannot  be   made   equal   in  that   State. 

In  September,  1871,  Carey  Gilbert  and  others  filed 
a  bill  in  the  County  Court  of  Giles  County,  Tennes- 
see, praying  for  a  sale  of  the  land  in  Giles  County 
for  distribution,  but  asked  for  no  account  of  advance- 
ments, and  made  no  statement  as  to  the  estate  in 
Alabama  or  the  proceedings  instituted  in  reference 
thereto  in  the  Probate  Court  of  Alabama.  In  that 
bill  the  names  of  Leonard  Parkes  and  wife  were  used 
as  complainants,  but  without  their  knowledge.  Under 
this  proceeding  the  land  was  sold,  but  before  the  sale 
was  confirmed    Parkes    and    wife    learned  of   the  pen- 
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dency  of  the  proceedings,  and  rejected  and  renounced 
the  same,  unless  Carey  Gilbert  and  others  would  amend 
the  petition  so  as  to  state  the  facts  folly,  and  pray 
for  an  account  of  advancements,  and  that  the  heirs 
might  be  made  equal;  but  they  refused  to  do  so, 
and  procured  the  report  of  sale  to  be  confirmed,  and 
out  of  the  proceeds  of  sale  have  paid  out  various 
amounts. 

These  facts  are  stated  by  Leonard  Parkes  and  wife, 
in  their  bill  filed  in  the  Chancery  Court  at  Pulaski 
against  Carey  Gilbert  and  others,  and  on  these  alle- 
gations they  procured  writs  of  injunction,  etc.,  and 
praying  that  the  proceedings  be  transferred  from  the 
County  to  the  Chancery  Court,  and  that  a  decree  be 
made  for  an  account  of  advancements  between  the 
parties,   so   that  equality   and  justice   may   be   done. 

Defendants  demurred  to  the  bill,  upon  the  grounds: 
first,  that  the  County  Court  of  Giles  had  jurisdiction 
of  the  subject  matter,  and  having  taken  jurisdiction, 
the  Chancery  Court  could  not  interfere;  second,  the 
facts  being  that  the  intestate  died  in  Alabama,  and 
that  his  estate  is  being  administered  there,  under  the 
laws  and  in  the  Courts  of  that  State,  no  such  comity 
exists  between  Alabama  and  Tennessee  as  authorizes 
this  Court  to  collate  the  advancements  made  by  the 
intestate  to  his  children  in  Alabama,  where  he  re- 
sided and  died;  and,  third,  complainants  show  that 
they  had  an  opportunity  to  appeal  and  protect  their 
rights  in  the  County  Court  of  Giles  County,  but  fiiiled 
to  do   so  from  negligence. 
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Chancellor  Fleming  sustained  the  demurrer  on  all 
three  of  the  grounds  and  dismissed  the  bill,  from 
which   ruling  the   complainants   have   appealed. 

If  it  were  considered  that  the  County  Court  of 
Giles  County  could  have  taken  jurisdiction  of  the 
question  of  advancements  made  by  an  intestate  who 
resided  and  died  in  another  State,  and  whose  estate 
was  being  administered  under  the  laws  and  in  the 
Courts  of  that  State,  complainants  would  be  repelled 
from  the  Chancery  Court,  because  they  show  in  their 
bill  that  they  had  information  of  the  pendency  of  the 
proceedings  in  the  County  Court  in  time  to  have  ap- 
pealed to  that  Court  and  obtained  the  relief  which 
they  seek  in  the  Chancery  Court,  and  they  fail  to 
show   any   reason   why   they   failed   to   do   so. 

But  the  extent  of  the  jurisdiction  of  the  County 
Court  of  Giles  County  was  to  order  a  sale  of  the 
land  for  distribution.  To  this  extent  and  to  the  ex- 
tent of  taking  the  necessary  steps  to  effectuate  the 
sale,  and  to  have  the  proceeds  collected  and  distribu- 
ted, that  Court  had  concurrent  jurisdiction  with  the 
Chancery  Court. 

This  was  as  far  as  the  County  Court  was  called 
on  to  exercise  jurisdiction,  and  therefore  the  Chancery 
Court  had  no  power  to  interfere  with  its  proceedings, 
or  to   transfer   them   to   the   Chancery   Court. 

We  are  therefore  of  opinion  that  the  demurrer  to 
the  bill  was  properly  sustained,  and  we  affirm  the 
decree,   with   costs. 
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J.  T.  Medaris  d  al.  v.  Towlan  Cowan  et  al. 

Appbal.  Bond.  Sufficiency  of.  Judgments  on  authenticated  accounts. 
A  bond  for  costs  and  damages  is  sufficient  in  appeals  from 
judgments  on  authenticated  accounts  from  other  States  or 
counties,  such  accounts  not  being  placed  on  the  same  footing 
with  bonds,  bills  single,  promissory  notes,  unliquidated  ac- 
counts to  be  signed  by  the  parties,  and  other  instruments  men- 
tioned in  Sec.  3,162  of  the  Code. 

Cases  cited:  Hunter  v.  Anderson,  1  Heisk.,  1;  Code,  Sees.  3,161, 
3,780. 


FROM   LINCOLN. 


Appeal  from  the  Circuit  Court.  W.  P.  Hickerson, 
Judge. 

J.  W.  Newman  for  Medaris. 

Lamb  &  Tillman  for  Cowan. 

NiCHOi^ON,  C.  J.,  delivered  the  opinion  of  the 
Court. 

Towlan  Cowan  and  others  recovered  judgment  in 
the  Circuit  Court  of  Lincoln  County  for  about  $1,969, 
on  an  account  from  Pennsylvania,  authenticated  as  re- 
quired by  the  statute.  Defendants  specifically  denied 
on  oath  two  items  in  the  account.  After  the  judg- 
ment they  appealed  in  error,  and  gave  bond  in  $250 
to  cover  damages   and   costs. 

A  motion  is  made  on  behalf  of  defendants  to  dis- 
miss the   case   for  the   insufficiency  of  the  appeal   bond. 
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It  is  insisted  that  the  bond  should  have  been  in  double 
the  amount  of  the  judgment  below^  instead  of  in  $250, 
conditioned  to  pay  costs  and  damages.  It  is  admitted 
that  by  Sec.  3,162  of  the  Code,  the  appeal  bond  is 
to  be  in  double  the  amount  of  the  judgment  only  in 
cases  of  judgments  rendered  on  bonds,  bills  single,  bills 
of  exchange,  promissory  notes,  liquidated  accounts 
signed  by  the  party  to  be  charged,  written  obligations 
for  the  payment  of  bank  notes,  or  promissory  notes, 
bonds  or  written  obligations  for  the  delivery  of  specific 
articles,  or  on  endorsement  of  negotiable  instruments, 
and  that  the  present  judgment  appealed  from  is  not 
rendered  on  any  of  the  instruments  specified.  But  it 
is  argued,  that  inasmuch  as  an  account  properly  au- 
thenticated from  another  county  or  State  is  made  con- 
clusive evidence  against  the  party  sought  to  be  charged, 
unless  he  denies  it  on  oath,  as  provided  by  Sec.  3,780 
of  the  Code,  therefore  an  account  so  authenticated 
stands  on  the  same  footing  as  evidence  of  indebtedness, 
as  a  promissory  note,  as  held  in  Hunter  v.  Anderson, 
1  Heisk.,  1 ;  and  hence  the  appeal  bond  from  a  judg- 
ment on  such  an  account,  should  be  the  same  as  from 
a  judgment  on  a  promissory  note.  These  two  sections 
of  the  Code  provide  rules  for  distinct  subjects— one 
furnishing  a  rule  of  evidence  and  the  other  a  rule 
of  practice.  The  reason  why  authenticated  accounts 
from  other  counties  or  States  are  not  placed  on  the 
same  footing,  when  provision  is  made  for  appeals  from 
judgments  on  them,  as  from  judgments  on  notes,  bills 
single,   etc.,   may  not  be   apparent;   but  we  are  bound 
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to  presame  that  the  Legislature  had  good  reason  for 
the  distinction,  as  the  Act  providing  the  rule  of  evidence 
in  cases  of  authenticated  accounts,  was  in  force  several 
years  before  the  Act  specifying  the  instruments,  from 
judgments  on  which  appeals  could  only  be  taken  upon 
bonds  covering  the  judgments;  and  yet  the  Legisla- 
ture  omitted  to  include  authenticated  accounts  in  the 
list  of  such  instruments.  We  have  no  right  to  supply 
the  omission — ^this  would  be  judicial  legislation.  We 
are  bound  to  hold  that  the  present  case  is  governed 
by  Sec.  3,163,  and  that  the  bond  is  sufficient. 
The  motion  to   dismiss  is  disallowed. 


J.  H.  Jordan  v.  W.  J.  Gower. 

Exemption.  Bights  of  debtor  to  make  selection.  Since  all  the 
statutes  upon  the  subject  of  exemption  have  uniformly  been 
considered  and  construed  as  constituting  one  system  of  laws,  to 
be  Interpreted  together,  the  right  expressly  conferred  upon  the 
debtor  by  the  Acts  of  1820  and  1827,  to  select  such  property  as 
he  elected  to  hold  free  from  execution,  attached  to  every  subse- 
quent statute,  adding  additional  articles  to  the  list  of  exempted 
property.  It  was  not  the  intention,  therefore,  of  the  legislature 
by  the  Act  of  January  31, 1871,  to  repeal  the  laws  containing 
such  right. 

Cases  cited :    State  v.  Haggard,  1  Hum.,  392 ;  Webb  v.  Brandon,  4 
Heisk.,  286.    Acts  of  1820  and  1827,  January  31, 1871. 


FROM     DAVIDSON. 


Appeal  from  the  Circuit  Court.      Nathaniel  Bax- 
TEB^  Judge. 
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W.   G,   and  M.   M.    Brien  for  Jordan. 

J.   C.   and  J.   M,   Gaut  for  Grower. 

Nicholson,  Chief  Justice,  delivered  the  opinion  of 
the   Court. 

O.  C.  Gower,  being  the  head  of  a  family  in  David- 
son County,  owned  three  horses,  two  of  which  were 
exempt  from  execution.  Jordan  had  two  executions 
against  O.  C.  Gower,  which  he  placed  in  the  hands 
of  W.  J.  Gower,  as  a  constable.  In  the  absence  of 
O.  C.  Gower,  Jordan  and  the  constable  went  to  his 
house,  and  Jordan  directed  the  constable  to  levy  on 
a  bay  filly,  one  of  the  three  horses,  and  the  most 
valuable.  Before  the  day  of  sale  O.  C.  Gower  claimed 
the  filly  as  exempt  property,  and  tendered  to  the  con- 
stable one  of  the  other  horses  to  be  levied  on  and 
sold.  The  constable,  being  advised  that  O.  C.  Gower 
had  the  right  to  select  two  of  the  horses  as  exempt 
from  execution,  gave  up  the  filly  and  took  and  sold 
the  horse  tendered  by  O.  C.  G^wer.  This  horse  fiiiled 
to  satisfy  Jordan's  execution,  and  he  sues  the  constable 
for  giving  up  the  filly. 

The  foregoing  facts  were  agreed  on  by  the  parties 
and  submitted  to  the  Circuit  Judge,  a  jury  being 
waived.  Judge  Baxter  was  of  opinion  that  the  creditor, 
Jordan,  had  the  right  to  direct  the  constable  upon 
which  of  the  three  horses  he  should  levy,  and  that 
O.  C.  Gower,  the  owner,  had  no  right  to  select  the 
two  horses  to  be  exempt  from  execution.  Judgment 
was  accordingly  given  for  Jordan,  and  Gower,  the 
constable,   appealed. 
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We     have     been     furnished    with     Judge     Baxter^s 
opinion   delivered   in   the   case,  from  which  we  see  that 
he  concedes  that  from  the  passage  of  the  first  exemp- 
tion Act,  in   1820,  down  to  the  enactment  of  the  Code, 
in     1868,     the     uniform     construction,     legislative     and 
judicial,   of    the   exemption    laws  was,   that  the   debtor 
had  the   right  to   select  the   property  which   he  elected 
to   hold    free   from   execution;    but    he    holds   that  the 
Code  operated   as  a  repeal  of  all   prior  exemption   laws, 
and   that  because   the   sections   of  the   Code   substituted 
for    the    former    laws    contain    no    language    indicating 
the   right   to   make   the   selection,   as   was   contained    in 
the   Acts  of  1820  and   1827,  therefore  the  right  of  the 
officer  to    levy   on   any   of    the   property   was    restored 
just   as  it  existed    before  the    exemption  Act  of   1820 
was  passed.     "Whether  this  reasoning,  and  the  conclusion 
deduced   from   it,  are  correct   or   not,  depends  upon  the 
intention  of  the   Legislature  in  enacting  the  sections  in 
the   Code   on  the   subject   of  exempted   property.      The 
first   exemption   Act,   passed  in   1820,  expressly  author- 
ized  the  debtor  to   select  and   set  apart  the  exempted 
articles.       The   next  Act,   passed   in   1827,   contained   a 
similar    authority,    but   none   of   the    subsequent    Acts, 
adding   to   the   list   of  exempted   articles,  contained   the 
express  authority   of  the  debtor  to  select  and  set  apart; 
but  all   the  Acts   on  this  subject  were  considered   and 
construed  as  constituting  one  system  of  laws,  to   be  in- 
terpreted  together,   and  hence   that   the   right  of   selec- 
tion attached  whenever  additional  articles  were  added  to 
the  list.       It  was   so   held   in  the  case  of  StiU  v.  Hag^ 
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gard,  1  Hum.^  392,  and  that  construction  has  been  uni- 
formly followed  to  the  present  time.  The  last  case 
reported  is  that  of  Webb  v.  Brandon,  4  Heisk.,  285, 
in  which  it  was  assumed  that  the  right  of  selection 
existed   by   a   widow. 

It  is  manifest  that  when  the  Act  of  January  31, 
1871,  was  passed,  the  settled  understanding  of  the 
Court  and  of  the  profession  was,  that  the  right  of 
selection  attached  to  exempted  property.  Without  any 
abuse  of  language,,  it  may  be  said  that  this  construc- 
tion had  prevailed  so  long  that  the  right  of  selection 
may  be  regarded  as  constituting  part  of  the  definition 
of  exemption  from  execution; — ^the  exemption  was  for  the 
benefit  of  the  debtor,  and  the  enjoyment  pre-supposed 
his  right  of  selecting  the  articles  which  he  deemed 
most  beneficial. 

The  question  is,  did  the  Legislature,  by  the  Act 
of  January  31,  1871,  intend  to  take  from  the  debtor 
the  right  of  selection?  There  is  nothing  indicating 
this  intention  on  the  face  of  the  Act,  unless  it  can  be 
implied  from  the  omission  of  the  language  used  in  the 
Acts  of  1820  and  1827,  by  which  the  right  of  selec- 
tion was  expressly  conferred.  But  we  have  seen  that 
this  language  was  omitted  in  all  the  subsequent  Acts, 
and  yet  that  without  this  language  the  right  of  selec- 
tion was  uniformly  held  to  exist.  The  Act  of  1871 
was  passed  for  the  express  purpose  of  adding  to  the 
list  of  exempted  property,  and  also  to  do  more  than 
^^  amend  the  exemption  laws,  and  to  comprise  them  all 
in  one  act,'^   as  indicated  in  the   caption   of   the    law. 
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-  ■  -  ^ 

The  purpose  was  to  add  to  the  law  by  way  of  amend- 
ment;  and  to  bring  all  the  exempted  property  into 
one  view,  to  avoid  the  annoyance  and  trouble  of  look- 
ing through  various  Acts  to  ascertain  what  was  and 
what  was  not  exempted.  It  was  not  a  repeal  of 
former  laws,  and  no  such  intention  appears  in  the 
statute.  The  language  giving  the  right  of  selection, 
used  in  the  Acts  of  1820  and  1827,  was  omitted,  for 
the  reason  that  upon  the  settled  construction  of  the 
exemption  laws  this  language  was  necessary.  To  hold 
differently  would  be  to  assume  that  the  Legislature 
intended  to  take  from  the  debtor  a  material  benefit, 
when  there  is  ample  evidence  in  the  Act  itself  that  it 
was  passed  in  furtheran(^e  of  the  liberal  spirit  which 
has  actuated  the  liCgislature  on  the  subject  for  more 
than   half  a   century. 

We  are  therefore  of  opinion  that  the  Circuit  Judge 
erred  in  his  judgment,  and  the  same  is  reversed  and 
judgment  given   for  defendant  below. 
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Jos.  England  v,  Elijah  England. 

Partnership.  And  interest  in  profits  received  as  compensation  for 
the  hire  of  property.  Does  not  create  the  relation  of  partnership • 
The  owner  of  a  still  and  tubs  hired  the  same  and  received  a  cer- 
tain part  of  the  profits  derived  from  their  use  as  compensation, 
lliis  did  not  constitute  a  partnership  in  the  business,  it  was 
merely  hiring  for  a  speculative  sum.  It  is  competent  for  par- 
ties hiring  or  renting  property  to  contract  for  speculative  com- 
pensation. 


FROM  WHITE. 


Appeal  from  the  Circuit  Court.  Samuel  M.  Fite, 
Judge. 

E.   L.   Gardenhire  for  Elijali  England. 

H.   C.   Snodgrass   for  Joseph  England. 

TuRNEY,   J.,   delivered    the    opinion   of   the    Court. 

It  was  error  to  charge  the  jury,  "That  if  defend- 
ant, England,  was  to  receive  a  certain  percentage  on  the 
profits,  or  the  amount  of  the  business  done  for  the  use 
of  his  still  and  tubs,  he  would  be  as  to  third  persons  a 
partner,  since  the  amount  to  be  received  would  rise  and 
fall  with  the  amount  of  the  profits  or  business."  The 
case  presented  by  this  language  is  one  of  hiring.  It  is 
not  necessary,  as  contemplated  in  the  charge  of  his 
honor,  taken  as  a  whole,  that  the  amount  of  hire  or 
rent   should  be  a   certain   fixed   sum   or   amount;    it  is 
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competent  for  parties  hiring  or  renting  property,  to  con- 
tract with  a  view  to  speculative  compensation.  For 
instance,  a  clerk  in  a  store,  a  draftsman  in  a  law  office, 
a  druggist  prescriptionist,  may  contract  to  do  those 
things  within  their  respective  spheres,  for  a  percentage 
on  the  income,  the  amount  of  capital  invested  or  net 
profits. 

It  is  to-day  of  frequent,  almost  universal  habit,  for 
land-owners  to  rent  their  farms  for  certain  proportions 
of  crops  in  all  these  instances,  the  amount  to  be  received 
depends  upon  "rises  and  falls,  with  the  amount  of  the 
profits  or  business."  Still  the  intention  of  the  parties 
to  such  contracts  never  contemplates  a  partnership.  A 
contrary  rule  would  make  four-fifths  of  the  real  estate 
owners  partners  of  their  tenants  without  either  having 
even  entertained  such  purpose. 


Simon  Huddleston  v.  State. 

Charge  of  the  Court,  in  all  felony  cases,  shall  be  written,  and  read 
to  the  jury,  and  filed  with  the  papers. 


FROM   CLAY. 


Appeal  from  the  Circuit  Court.      Samuel  M.  FriE, 
Judge. 

Attorney-General  Heiskell  for  State. 
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James  W.  McHenry  and  Robt.  A.  Cox  for  Simon 
Huddleston. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

Section  2  of  the  Act  entitled  "An  Act  to  regulate 
the  practice  in  civil  and  criminal  cases,"  provides,  "That 
on  the  trial  of  all  felonies  every  word  of  the  Judge's 
charge  shall  be  reduced  to  writing  before  given  to 
the  jury,  and  no  part  of  it  whatever  shall  be  deliv- 
ered orally  in  any  such  case,  but  shall  be  delivered 
wholly  in  writing.  Every  word  of  the  charge  shall 
be  written  and  read  from  the  writings,  which  shall 
be  filed  with  the  papers,  and  the  jury  shall  take  it 
out  with   them   upon   their    retirement." 

This  statute  is  plain,  unambiguou3  and  imperative; 
its  objects  are  patent  to  the  casual  reader;  it  carries 
upon  its  face  its  own  unmistakable  construction;  it 
is  founded  in  reason,  and  entirely  justified  by  the 
wisdom  of  experience.  The  Legislature  had  the  un- 
mistakable authority  to  make  the  law,  and  did  it. 
At  Knoxville,  during  the  late  special  term,  this 
statute  was  before  us;  we  held  then,  as  we  do  now, 
Judge  Deaderick  delivering  the  opinion.  We  see  no 
reason  and  have  no  disposition  to  depart  from  that 
holding. 

Reverse  the  judgment. 
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The  State  v.  F.  M.  McCoy  et  dU. 

Bail.  Officer  has  no  right  to  take.  When.  Where  an  officer  takes 
bail  of  a  prisoner  before  he  has  been  examined  or  committed, 
such  is  a  nullity,  and  the  sureties  are  discharged.  The  officer 
has  no  such  power  except  in  the  sense  specified  in  the  statute. 
Code,  Sees.  5,017,  5,056,  5,144. 


FROM   FRANKLIN. 


Appeal  from  the  Circuit  Court.  A.  S.  Marks, 
Judge.  (Presiding  by  interchange  with  Judge  Hick- 
erson.) 

Attorney-General  Heiskell  for  State. 

FiTZPATRiCK,  Gregory  &  Davis  for  McCoy  et  ah. 

Sneed,   Judge,  delivered   the   opinion  of  the   Court. 

This  was  a  proceeding  by  scire  facias  against  bail. 
The  Court  below  quashed  the  writ  and  the  State  ap- 
pealed. The  defendant's  principal  in  the  bail-bond 
had  been  arrested  by  the  Deputy  Sheriff  of  Franklin 
County  upon  a  warrant  from  a  Justice,  charging  an 
Assault  and  battery  with  intent  to  commit  a  rape.  The 
oflScer  arrested  him  on  the  18th  of  September,  1872, 
and  in  his  return  upon  the  warrant  indicated  the  fol- 
lowing day  at  four  o'clock  in  the  afbernoon  as  the 
time  for  trial  before  the  Justice.  The  examination  as 
it  seems  was  postponed,  and  on  the  24th  of  September, 
1872,  the  Deputy  Sheriff  took   the   prisoner's   bail-bond 
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with   the   defendants   as   sureties   for   the   prisoner's   ap- 
pearance   before    the    said   Justice    for   examination   on 
the  27th   of  September,  1872.       The   defendant  did  not 
appear,   and   the    Justice   took  a   forfeiture   against   him 
and   the    sureties    and   certified    the    proceeding  to  the 
Circuit   Court,   where  a  judgment   nisi  was   entered  and 
aeire  facias  issued.       There    had    been   no    examination 
of  the   case   and   no   commitment   at  the   time  the  bail- 
bond   was    given.       Indeed   a    commitment    before    ex- 
amination  would   have   been   in   violation   of  a  positive 
statute.       No   person   can    be   committed   to    prison   for 
anv   criminal   matter   until  examination   thereof  be   first 
had    before    some    magistrate.       Code,    §    5,017.       The 
seire  faxiias    shows   on   its    face   that  the   27th   of    Sep- 
tember was   the   day   fixed   for   an    examination   of   the 
charge,   and   that  the   matter  had  been   adjourned   over 
until   that    day.       There    being    no    commitment    then, 
the   officer   had   no   right  to   take   bail   in   such   a  case. 
Code,§§  5,066,  5,144.       He   has  no  such  power  except 
in    the    cases    specified    by    statute.       The    bond    was 
therefore   a  nullity,   and    the   scire  facias  was   properly 
quashed.       Other   questions    are    made,   but    as    this   is 
decisive   they   need   not   be   discussed. 
Affirm   the  judgment. 
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Shadrach  Garrett  v.  Jeremiah  Vaughan. 

Replbvix.  Adverse  possession  of  a  chattel  for  three  years,  Pur^ 
chased  in  good  faith  from  one  w?io  Aod  stolen  it.  Since  it  is  the 
settled  law  of  this  State  that  adverse  possession  of  a  chattel 
acquired  in  good  faith,  and  without  fraud,  felony,  or  force, 
for  a  period  of  three  years,  vests  the  ahsolute  estate  with  the 
possession,  and  divests  all  right  and  title  out  of  the  original 
owner,  the  source  of  such  possession  can  not  he  inquired  into, 
and  the  one  who  acquires  such  a  title  to  personal  property 
may  maintain  an  action,  and  recover  the  same  from  the 
original  owner,  who  has  re-acquired  the  possession  without 
his  consent,  although  the  property  was  stolen  from  the  de- 
fendant, if  the  plaintiff  was  an  innocent  purchaser  from  the 
thief.     Statutes  of  Repose  discussed. 

Cases  cited:  18  Ala.,  N.  S.,  24S;  Kegler  v.  Miles,  M.  &  Y., 
,  426-9;  9  Hump.,  773;  5  Sneed,  318;  6  Yerg.,  281;  4  Yerg., 
174;  2  Sneed,  27;  6  Hump.,  101;  1  Head,  346;  Partee  v.  Bad- 
gett,  4  Yerg.,  174-5;  Collomb  v.  Taylor,  9  Hump,,  689;  Bayard 
V,  Jones,  9  Hump.,  739;  1  Cold.,  607;  4  Hump.,  356;  King's 
Dig.,  50;  Black  v.  State,  3  Yerg.,  588;  Peters  v.  Edwards,  M. 
&  Y.,  262;  Marshall  v,  Pennington,  8  Yerg.,  433;  Neely  v, 
Lyon,  10  Yerg,  473 ;  State  v.  Thompson,  2  Tenn.,  96. 

Act  of  1715;  Ch.  27,  Act  of  1815;  Code,  Sec.  2,773. 


FROM   OVERTON. 


Appeal  from  the  Circuit  Court.    S.  M.  Fite,  Judge. 

J.  D.  Goodpasture  for  Garrett. 

J.  H.   WiNDLE  for  Vaughan. 

Sneed,   Judge,   delivered  the   opinion   of  the   Court. 

This  is  an  action  of  replevin,  and  presents  the  ques- 
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tion  whether  the  adverse  possession  of  a  chattel  for  the 
period  necessary  to  make  up  the  bar  of  the  statute  of 
limitations,  where  the  said  adverse  holder  has,  in  good 
faith,   bought   the   property  from  one  who   had  stolen  it 

from  the  original  owner,  vests  such  a  title  as  will 
enable  said  adverse  holder  to  recover  the  property  from 
the  original  owner  who  has  re-acquired  the  possession 
without  the   consent  of  such   adverse   holder. 

The  plaintiff  bought  the  mare  in  controversy  from 
one  Riley,  in  February,  1863,  and  paid  one  hundred 
and  thirty  dollars  for  the  animal.  He  held  and 
claimed  her  as  his  own  in  the  county  where  both 
parties  resided,  until  December,  1870,  when  the  defend- 
ant replevied  the  animal  from  the  son  of  plaintiff,  and 
thereupon  the  plaintiff  brought  this  action.  The  proof 
seems  to  establish  the  fact  that  the  animal  originally 
belonged  to  the  defendant;  that  she  was  taken  from 
his  possession  in  1861  or  1862,  in  the  night-time,  and 
that  he  saw  her  a  short  time  after  in  the  possession 
of  this  man  Riley,  in  Clinton  County,  Kentucky,  but 
for  some  unexplained  reason  he  did  not  or  could  not 
then  regain  the  possession.  From  1863,  when  the 
plaintiff  bought  and  took  possession  of  the  mare,  to 
1870,  when  she  was  taken  out  of  the  possession  of  his 
sop,  both  parties  lived  in  the  same  county,  but  some 
distance  apart.  The  plaintiff  bought  the  animal  of 
Riley  in  good  faith,  and  during  the  period  referred  to 
had  never  heard  of  any  claim  on  the  part  of  the  de- 
fendant or   other  person. 

We  have    been  referred  to   no   case    involving   this 
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precise   question.       The  effect  of  an  adverse   holding   of 
personalty  under   a  claim   of  right   for  the   period   pre- 
scribed   by   the   statute   of    limitations    is   not   an   open 
question   here,  but   how  this  adverse   holding  is   affected 
by  the   fact   that   such   adverse   claimant    acquired    pos- 
session  in    good   faith,  but   from  one  who   had  acquired 
it  by   felony,   is  res  irdegra  in  this   State,  so   far  as  we 
are  advised   in   our  reported   cases.     The  writer  of  this 
opinion   remembers    a   case    in   which    he   was    counsel, 
tried   at  nisi  prius,  before   a   very   eminent  jurist,  Hon. 
John  C.  Humphreys,  now  no  more,  where  this   identical 
question   was    involved,   where    it  was    held    upon    full 
argument  and   advisement,   that  the  felonious   taking  in 
the   first   instance   did   not   affect   the   title   acquired    by 
the  adverse  holding  by  one  who   bought   in   good   faith 
of  the   thief.       In   reason  this  must   be  correct.       It  is 
certainly   true   that   no   title   is   acquired   by   theft.       It 
was  a  rule   at    common    law   that  a    purchaser  out   of 
market  overt,   can   not   acquire    a  better  title    to   prop- 
erty  than   his  vendor   had;    on  the   principle   that   one 
man   can    not    convey  to   another   a  right  of   property 
he   does  not    himself   possess.       But   this    case    reposes 
upon   a  totally   different  ground.      The   title   is  not  as- 
serted  in   virtue   of  any   sale,   transfer,  or  vestiture   by 
the   thief,   but   in  virtue   of   an   adverse   holding   under 
a  claim   of   right,   which   of   itself,    propria  vigore,   has 
divested   the  title  out  of  the  original   owner  and   vested 
it  in  the  adverse   holder.       These   statutes  are  not  im- 
properly  denominated    statutes    of  repose.       Nearly   all 
civilized   nations,   and  some   that  we   are   in  the    habit 
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of  regarding  as  semi-civilized,  have  fallen  upon  a  like 
policy  for  the  sake  of  the  social  repose  of  the  people. 
Thus  in  the  Chinese  Empire  all  debts  and  obligations 
to  pay  money  or  deliver  property  are  regarded  as 
settled  and  discharged  after  the  lapse  of  seven  years 
from  the  time  when,  by  the  contract,  they  ought  to 
have  been  discharged.  In  this  country  the  statutes 
which  vest  the  title  upon  an  adverse  possession  of 
property,  rest  upon  a  different  footing  from  those 
statutes  of  limitations  which  merely  bar  a  debt.  The 
first  operates  on  the  right;  the  second  on  the  remedy 
merely.  Thus  it  is  said  the  statute  acts  upon  the 
title,  and  when  the  bar  is  perfect,  transfers  the  prop- 
erty to  the  adverse  possessor,  while  in  contracts  for 
the  payment  of  money  there  is  no  such  thing  as  ad- 
verse possession,  but  the  statute  simply  affects  the 
remedy   and   not  the   debt,       18   Ala.,   N.  S.,    248. 

We  are  not  called  upon  in  this  case  to  discuss  or  de- 
termine the  effect  of  an  adverse  possession  of  stolen 
property  by  the  thief  himself,  but  its  effect  only  upon 
the  claim  of  an  innocent  person,  who,  in  good  faith, 
has  bought  the  chattel,  and  who  has  continuously  and 
adversely  held  the  possession  without  concealment  or 
fraud.  Under  the  Act  of  1815,  Ch.  27,  Sec.  5,  it  was 
held  in  this  State  that  the  effect  of  an  adverse  holding 
of  personalty  with  a  claim  of  right,  is  similar  to  that 
of  realty,  under  the  first  section  of  the  Act  of  1819,  Ch. 
28;  that  it  not  only  bars  the  remedy  of  the  party  dis- 
possessed of  the  property,  but  it  vests  an  absolute  title 
in   the    possessor.       This   Act  of  1815  was  carried   into 
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the  Code,  Sec.  2,773,  and  to  the  old  ruling  in  Kegler 
V.  MileSy  M.  &  Y„  426,  this  Court  has  uniformly  ad- 
hered in  a  great  number  of  cases.  9  Hump.,  773;  5 
Sneed,  318;  5  Yerg.,  281;  4  Yerg.,  174;  2  Sneed,  27; 
6  Hump.,  101;  1  Head,  346,  and  numerous  other  cases. 

The  doctrine  of  the  case  of  Kegler  v.  MileSy  M.  & 
Y.,  426,  was,  that  the  adverse  possession  of  a  slave 
so  long  as  to  bar  any  action  which  could  be  brought 
against  the  possessor,  vests  in  him  an  absolute  right 
of  property.  It  was  insisted  in  that  case,  as  in  this, 
that  the  right  of  recaption  existed,  and  that  if  the 
possession  was  peaceably  acquired  after  the  bar  was 
effected  by  the  lapse  of  time,  that  the  right  and  the 
possession  were  again  united,  of  which  the  original 
owner  could  not  be  deprived  by  the  adverse  posses- 
sion, to  whom  the  statute  merely  gave  the  power  of 
resistance  as  a  defendant,  vesting  no  right  that  could 
be  asserted  as  plaintiff;  that  the  statute  operated  alone 
upon  the  remedy  without  touching  the  right.  This 
doctrine  was  repudiated  by  the  Court  as  applied  to  a 
case  where  the  adverse  possession  had  already  vested 
the  title;  and  it  was  said  by  Catron,  J.,  for  the 
Court,  that  nothipg  could  be  imagined  more  danger- 
ous to  the  repose  of  society  than  the  recognition  of 
the  principle  that,  although  the  remedy  was  barred, 
the  right  of  recaption  existed;  and  it  was  concluded 
by  the  Court  that  the  three  years'  adverse  possession 
of  the  property  acquired  without  fraud  or  force,  vested 
the  absolute  estate  in  the  possessor,  and  he  might 
maintain   his  action  to   recover  the    property   from  the 
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original    owner    who    had    the    possession    without    his 
consent.       Id.,   429. 

In  the  case  of  Partee  v.  Badgett,  4  Yerg.,  174,  it 
was  also  held  that  the  right  of  recaption  in  such  a 
case  does  not  exist  in  this  State.  In  that  case  the 
Judge  below  had  charged  the  jury  that  the  act  of 
limitations  only  barred  the  remedy  and  not  the  right; 
and  though  defendants  could  not  recover  by  suit,  yet 
if  their  title  was  good  before  it  was  barred  they  had 
a  right  of  recaption  at  any  time  afterwards;  and 
having  got  the  slaves  in  their  possession  aft«r  their 
action  was  barred,  they  thereby  resorted  to  their  first 
right,  and  the  plaintiff  in  such  case  could  not  be 
aided  by  the  statute.  This  Court  said  in  that  case, 
that  in  personal  actions  to  enforce  executory  contracts, 
the  statute  of  limitations  only  operates  as  a  bar  to 
the  remedy;  hence  a  distinct  and  unequivocal  acknowl- 
edgement will  revive  the  debt.  But  in  relation  to 
the  title  to  personal  property  the  rule  is,  and  from 
necessity  must  be,  different.  In  such  case  the  unin- 
terrupted adverse  enjoyment  of  the  property  for  the 
period  prescribed  in  the  statute  vests  the  right  of 
property  in  the  possessor,  unless  prevented  by  some  of 
the  exceptions  to  the  statute.  4  Yerg.,  175.  It 
must  be  understood,  however,  that  this  doctrine  as  to 
the  right  of  recaption  is  applicable  alone  to  cases 
where  the  remedy  has  been  barred.  In  cases  where 
a  party  has  lost  his  property  by  a  wrongful  act,  and 
he  has  not  lost  the  title  by  an  adverse  holding,  he 
may  recapture   it  if  he   can  do  so   peaceably  and  with- 


DECEMBEE  TERM,  1873.  119 

Shadrach  Garrett  r.  Jeremiah  Vaughan. 

out  a  trespass  on  the  close  of  the  wrongful  possessor. 
Collamb  v.  Taylor ^  9  Hum.,  689;  Bogard  v.  Jones,  9 
Hum.,   739;   1    Cold.,   607;   4   Hum.,   356. 

The  result  of  the  eases  is  thus  stated  by  Mr. 
King,  4  Dig.,  50 :  "  That  the  possession  of  a  chattel 
for  three  years  gives  title  to  the  possessor,  and  divests 
all  right  out  of  the  former  owner,  so  that  he  has,  of 
course,  no  right  of  recaption.  ,But  when  the  right 
of  the  possessor  is  not  perfected  by  the  prescribed 
length  of  adverse  possession,  the  right  of  recaption 
does  exist  and  may  be  exercised,  subject  to  the  pen- 
alty that  may  result  from  the  mode  of  its  exercise; 
and  when  it  is  exercised  the  party  is  in  of  his  old 
title."  He  cites  BUick  v.  StaiCy  3  Yerg.,  588;  Peters 
V.  Edwards,  M.  &.  Y.,  262 ;  Kegler  v.  Miles,  M.  &  Y., 
426 ;  Marshall  v.  Pennington,  8  Yerg.,  430 ;  Neely  v. 
Lyon,  10  Yerg.,  473;  State  v.  Thompson,  2  Tenn.,  96. 
Perhaps,  however,  the  rule  is  better  stated  in  the  more 
guarded  phraseology  of  CoUomb  v.  Taylor,  9  Hum., 
689,  that  in  such  cases  the  right  of  recaption  must  be 
exercised  without  a  trespass  or  breach  of  the  peace. 

It  is  the  settled  law  of  this  State  then,  that  the  ad- 
verse possession  of  personal  property,  acquired  in  good 
faith  and  without  fraud,  felony  or  force,  for  a  period  of 
three  years,  vests  the  absolute  estate  with  the  possession 
and  divests  absolutely  all  right  and  title  out  of  the 
original  owner.  This  being  so  the  inquiry  is,  not 
whether  the  original  owner  lost  his  possession  by  felony 
or  fraud,  but  whether  the  adverse  possession  has  been 
acquired  in  good  faith,  and  has  been  maintained  against 
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all  the  world  for  the  period  prescribed  by  the  statute. 
If  this  be  80^  the  source  of  such  possession  cannot  be 
inquired  into  without  a  manifest  perversion  of  the  mean- 
ing, intent  and  purpose  of  the  "  statutes  of  repose/'  and 
a  departure  from  the  salutary  principles  upon  which 
they  rest.  It  results,  therefore,  that  the  plaintiff,  hav- 
ing acquired  an  absolute  title  in  this  property — not  from 
or  through  the  thief,  but  by  his  actual  adverse  posses- 
sion, could  well  maintain  this  action  and  recover  the 
property  from  the  original  owner,  who  had  re-acquired 
the  possession  without  his  consent. 
Affirm  the  judgment. 
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Guardian.  Power  of  to  contract  'vith  husband  of  his  minor  ward  for 
settlement  of  her  estate.  Inasmuch  as  guardian  of  minor  ward 
can  by  bill  in  Equity,  filed  for  that  purpose,  compel  a  settle- 
ment of  the  wife's  property  upon  her,  or  its  investment  for  her 
benefit,  it  follows  that  he  may  stipulate  for  such  an  investment 
as  a  Court  of  Equity  would  compel.  And  when  the  husband 
receives  the  funds  of  his  wife  upon  such  an  agreement,  and  in- 
vests them  in  the  mode  stipulated  for,  and  takes  title  in  his  own 
name,  he  holds  as  trustee  for  his  wife ;  and  this,  though  the 
wife  was  no  party  to  the  agreement. 

Prichard  v.  Wallace,  4  Sneed,  405;  Story's  Eq.,  Sec.  1,210  and 
notes,  and  Sec.  1,211a. 
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Evidence.     Wife's  testimony.     When  inadmissible.    A  wife's  testi- 
mony is  inadmissible  as  to  communications  and  transactions 
between  her  and  her  husband  during  coverture,  though  the 
husband  be  dead  at  the  time  of  testifying. 
4  Heisk,  425;  State  v.  McCauley. 

Saue.  Character  of  testimony  adequate  to  establish  a  resulting  trnst. 
Admissions  of  Trustee.  While  the  rules  of  law  require  the  most 
satisfactory  and  convincing  evidence  to  establish  a  trust  of  the 
character,  and  under  the  circumstances  stated  in  the  bill,  it  is 
well  settled  now  that  such  a  trust  may  be  established  upon  the 
admissions  of  the  trustee  or  party  sought  to  be  charged  as  such. 

Prichard  v.  Wallace.  4  Sneed,  408;  Perry  on  Trusts,  Sec.  137; 
Hill  on  Trustees,  153. 

Same.  Admissions.  Caution  as  to.  The  admissions  of  a  party  are 
always  liable  to  be  misunderstood,  and  in  a  case  where  it  is 
sought  to  set  up  a  claim  against  the  recitals  of  a  deed,  the  evi- 
dence should  be  clear,  full  and  convincing,  especially  after  the 
lapse  of  many  years,  or  when  the  trust  is  not  claimed  until 
after  the  death  of  the  alleged  trustee. 
.  Bro.  on  F.,  Sec.  91. 

Abguendo.  What  insufficient  to  create  resulting.  Trust.  If  the  agree- 
ment was  not  that  the  title  to  the  land  should  be  taken  to  com- 
plainant, but  that  her  husband  should  take  it  to  himself,  and 
that  he  should  then,  at  some  indeflnate  future  time,  settle  it 
upon,  or  convey  it  to,  the  wife,  such  an  agreement,  being  a 
parol  promise  to  convey  land,  would  be  void  by  the  statute  of 
frauds.  The  trust  must  result,  if  at  all,  at  the  instant  the  deed 
is  taken  and  the  legal  title  vests  in  the  grantee. 
Perry  on  Trnsts,  Sec.  133. 

Testimony.  Insufficiency  of  to  establish  a  resulting  trust.  The  testi- 
timony  as  stated  in  this  opinion  held  to  be  insufficient  to  estab- 
lish a  resulting  trust. 

^OWER.    Hight  to  under  Section  2,399  of  the  Code  does  not  exist.    When. 

Pillow  conveyed  land  to  Thomas  in  trust  to  pay  debts,  January 

Ist,  1867.    In  August  thereafter  the  Trustee  and  Pillow  agreed, 

in  writing,  to  sell  it  to  Williams.    Pillow,  in  writing,  conveyed 

*nd  relinquished  hfs  right  to  redeem.    The  contract  of  sale  was 

rei>orted  to  the  Chancery  Court  and  confirmed  in  September. 

^he  possession  was  surrendered  to  Williams.    Pillow  died  in 

tbe  fall  of  1868.    Held,  that  Pillow's  widow  was  not  entitled  to 

^o^er. 
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Sale  of  biortoaged  property.  When  sufficient  to  exclude  dower. 
When  the  maker  of  a  deed  of  trust  joined  with  the  trustee  in  a 
sale  of  the  land  under  the  deed  of  trust,  and  the  sale  was  con- 
firmed by  the  Court,  it  was  not  essential  that  title  should  have 
been  divested  and  vested,  formally,  to  exclude  the  right  of 
dower.    The  sale  under  the  deed  was  sufficient  to  this  end. 


FROM   MAURY. 


Appeal  from  the  decree  of  the  Chancery  Court. 
Albert  S.   Marks,  Chancellor. 

Nicholson,  Looney  and  Hickey  for  complainants. 

J.  H.  Thomas  (who  files  a  brief  himself)  and  L.  D. 
Myers  for  defendants. 

J.   S.   Wilkes  for  Ewing  and  wife. 

Deaderick,  Judge,  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  case  was  filed  in  the  Chancery 
Court  at  Columbia,  on  the   11th  of  January,   1869. 

Its  substantial  allegations  are  that  complainant,  in 
November,  1833,  being  then  about  17  years  of  age,  in- 
termarried with  Granville  A.  Pillow;  that  at  the  time 
of  her  marriage  her  father  was  dead,  and  she  was 
living  with  Robert  Williams,  her  guardian  and  uncle, 
in  the  State  of  Kentucky;  that  her  said  guardian  had 
in  his  hands,  belonging  to  her,  six  slaves,  and  $5,600 
in  notes;  that  her  guardian  was  opposed  to  her  mar- 
riage with  said  Pillow,  and  refused  to  deliver  any  por- 
tion  of  her   estate,  consisting   of  about    1,100   acres  of 
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land,  and  town  lots  in  Springfield,  Tennessee,  and  of 
the  said  slaves  and  notes,  to  her  said  husband  until  he 
was  satisfied  that  her  husband  had  contracted  for,  or  was 
negotiating  for,  a  tract  of  valuable  land  in  Maury 
County,  Tennessee,  and  until  he  obtained  from  her  hus- 
band an  express  agreement  that  all  of  said  property 
should  be  vested  in  the  purchase  of  said  land,  and  that 
the  same  should  be  settled  on  complainant;  that  about 
the  15th  of  March,  1834,  her  said  husband  entered  into 
a  contract  with  the  widow  and  heirs  at  law  of  his 
deceased  father,  Gideon  Pillow,  for  the  purchase  of  said 
tract  of  land,  containing  525  acres,  at  the  price  of 
$19.21  per  acre,  and  gave  his  notes  therefor  in  five 
annual  instalments;  that  this  purchase  was  made  for  the 
express  purpose  of  carrying  out  the  agreement  made  by 
her  husband  with  her  guardian,  and  her  guardian  re- 
fiised  to  give  up  her  funds  until  the  purchase  was 
agreed  on;  that  by  the  20th  of  February,  1836,  her 
hnsband  had  received  from  her  guardian,  and  paid  to 
Gideon  J.  Pillow,  on  said  purchase,  $3,460,  $460  paid 
December  9,  1834,  and  $3,000  February  20,  1835;  that 
on  July  2,  1835,  the  widow  and  heirs  of  Gideon  Pillow, 
deceased,  executed  a  deed  for  said  land  to  her  husband, 
Granville  A.  Pillow,  without  her  knowledge  and  con- 
sent, and  in  violation  of  said  agreement,  and  she  be- 
lieved, until  within  a  few  years  past,  that  the  title  had 
been  made  to  her;  that  her  said  husband  received  of 
her  guardian  the  whole  amount  of  the  notes  in  his 
hands  as  they  were  collected,  amounting  to  the  sum 
of  $5,600,   and  this  was  applied  towards  the  payments 
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due   for   the   land;   that   her  husband   sold   five   of  her 
slaves    for    $2,000,   and    this  sum  was  also   applied    to 
the   payment   for  the   land,  and   that  the   last  note,  due 
in   1839,  was   held  up  until   1841,  when   her   Robertson 
County  land  was  sold   for   $4,000,  and  the   balance  due 
upon   the   Maury   County   land   discharged   out   of   pro- 
ceeds  of  the   sale  of  her   land;   that   resting   under  the 
belief  that  the  Maury  County  land   had   been  conveyed 
to   her,  she   consented,   after    her    husband    had    under- 
taken   to   build   a    dwelling-house   upon    it,  to   the   sale 
of  lands  devised  to  her  by  her  uncle  and  late  guardfan, 
and  that  the   proceeds  of  said  sale,  being  about  $3,000, 
and   $1,000  bequeathed   her   by   her   mother,  amounting 
in   the   aggregate   to   $4,000,   should    be   applied   to    aid 
in    the    construction   of   the   dwelling    upon   the   land — 
thus   making   about  $16,000   of  her   means   used   in  the 
purchase  and  improvement  of  the   Maury  County  place, 
in   pursuance  of  the   agreement  between  her   uncle   and 
guardian   and    herself   and    her  said    husband,   and    by 
which  agreement  the   land  was  to  become  her  property; 
that   she   lived   upon   the   property  for  many   years,  not 
doubting   it  was   her   own,  and   such  were   the   uniform 
declarations   of    her   husband   to   herself  and   to   others. 
The  bill  then  alleges  that  on  the  Ist  day  of  January, 
1867,   her    husband    conveyed    his   whole   tract  of    822 
acres,     including     the     525     acres     before    referred     t^, 
and     all     his     personal     property,     of     every     descrip- 
tion,    to     defendant     Thomas,     as     trustee,     to     secure 
the     payment    of    all    his    debts — ^the    debts    enumera- 
ted   in    the    trust    deed    amount    to    $50,000,   but   the 
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deed  provides  for  all  the  debts,  though  not  named 
therein;  that  the  trutsee  was  proceeding  to  execute  the 
trust  by  the  sale  of  the  land,  when,  on  May  16,  1867, 
he  was  enjoined  from  making  the  sale  by  Gideon  J. 
and  Jerome  B.  Pillow ;  that  in  August,  1867,  said 
trustee  and  G.  A.  Pillow,  complainant's  husband,  en- 
tered into  written  contract  for  the  sale  of  538  acres, 
including  said  525  acres,  claimed  by  complainant,  to  J. 
Minnick  Williams,  at  the  price  of  $75  per  acre ;  $10,000 
was  paid  down,  and  notes  executed  for  the  balance, 
this  sale  was  reported  to  the  Chancery  Court,  and  sale 
confirmed,  but  the  title  was  not  divested  out  of  Pillow 
or  his  trustee.  Williams  took  possession  of  the  land, 
but  has   made   no   further   payment. 

Upon  the  following  statement  of  facts  complainant 
insist  she  has  a  resulting  trust  in  said  land,  or  an 
equitable  lien  thereon,  which  is  superior  to  the  title 
acquired  by  Thomas  as  trustee,  or  said  Williams  as 
purchaser. 

It  is  further  stated  in  the  bill  that  G.  A.  Pillow, 
on  the    8th    January,   1866,    made   his    will,   and    that 

he   died    on    the  day    of   ,   1868;  that    the 

will    was    proved    at    the    Term,    1868,    of   the 

County  Court  of  Maury  County,  and  that  at  the 
January  Term,  1869,  of  said  County  Court,  complain- 
ant dissented  from  said  will,  and  was  qualified  as  ex- 
ecutrix  thereof. 

Said  Thomas,  as  trustee,  and  I,  Minnick  Williams 
and  Susan  Martin,  complainant's  daughter,  and  her 
husband,  Hugh   Martin,  and   G.  A.  and  W.  C.  Pillow, 
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her  sons,  the  said  Susan,  G.  A.  and  W.  C.  Pillow 
being  heirs  at  law  of  said  Granville  A.  Pillow,  de- 
ceased,  are   made   defendants. 

The  bill  prays  in  the  alternative  for  dower  in  the 
822  acres  of  land  conveyed,  if  she  should  not  be 
entitled   to   the   525   acres   on   the   facts   stated. 

The  trustee,  Thomas,  filed  his  answer  denying  any 
personal  knowlege  of  the  material  averments  in  the 
bill,  and  requiring  strict  proofs  of  its  allegations.  He 
admits  the  sale  of  the  525  acres  to  Williams,  in 
which  G.  A.  Pillow,  deceased,  united,  and  insists  that 
the  land  sold  was  the  property  of  said  Granville,  not 
encumbered  by   any   charge   in   favor   of   the   wife. 

Defendant,  Williams,  also  answered  that  he  had  no 
knowledge  or  information  as  to  the  parentage  of  com- 
plainant, or  the  amount  or  character  of  the  estate  de- 
rived by  her  from  her  parents  or  uncle,  and  guar- 
dian,  or  when,  to  whom,  or  in  what  manner  the 
same  was .  paid  over,  and  of  these  facts  required  strict 
proof;  that  he  bought  523  acres  of  the  822  belong- 
ing to  said  Pillow,  but  not  the  identical  525  claimed 
by  complainant;  that  he  bought  without  any  notice  of 
complainant's  claim,  and  has  paid  $10,000  of  the  price 
and  made  large  expenditures  on  the  place  in  improve- 
ments; that  he  adopts  the  answer  of  his  co-defendant, 
Thomas,  and   insists  upon   the  validity  of  his   purchase. 

Upon  the  pleadings  the  question  is  presented  whether 
the  complainant  has  made  such  a  case  as  entitles  her 
to  the   relief  prayed,   or   to   any   relief. 

And   secondly,  if  the   facts    alleged   are    such   as   to 
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entitle  complainant  to    relief,   are    they   established    by 
such  evidence  .as   is   required   in   such   cases. 

While   it  is   true   that,   at   law,   the  act   of  marriage 
operates   as  an   absolute  gift   to   the   husband  of  all  the 
personal    chattels    and   choses    in    action    belonging  to 
the  wife,   if   reduced    into    possession,   by   the   husband 
in  his  life-time,   it   is   equally  well   settled   by  the    de- 
cisions of  the   Courts   in   repeated  cases   that   the  guar- 
dian of   his    minor   ward    may   file    a   bill   in   her   be- 
half, and   restrain  the   husband   from  taking   possession 
of  his    wife's    personalty,   and    the    Courts    will    even, 
against  the  protestation   of  such   wards,  settle  the  whole 
of  her  estate    upon   her,   in    cases   where   the    husband 
is  insolvent    or    improvident,   to   the    exclusion   of   his 
marital   rights. 

This  jurisdiction  was   exercised  at  the  present  Term 
in  the  case   of  Murphy,  guardian,  v.    Green  and  wife. 

In    the    case    of   Phillips    and    wife  v.   Hapell,   ad- 
ministrator,  the    husband    and    wife    were    seeking    to 
collect  a  sum   of  money  due   the   wife  from   her   guar- 
dian,   pending    the    suit,    "  several    of    her    relatives " 
petitioned    the    Court    to    settle    upon    her  the    whole 
amount  due   her,   on   account   of  tender   age — about    15 
years — and    the    insolvency   of   her   husband.       Against 
her   protestations    the    Court    made    the    settlement    of 
*ie  amount  found   due,  declaring  that  Courts  of  Equity 
^^diQg   in   Iqco  parentis  will   not    allow   the    husband 
^    ^l>tain    possession    of    the    wife's    property   without 
taking   a  suitable   provision   for  her,   unless   she,  being 
P*blo   of  giving  consent,  voluntarily  waives  her  right. 
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And  it  is  immaterial  by  whom  the  application  for  the 
settlement  is  made,  whether  by  the  wife  with  her 
husband,  or  next  friend,  or  by  a  third  person  in  her 
behalf.       10  Hum.,   199. 

If,  therefore,  the  guardian  of  his  minor  ward  could, 
by  bill  in  equity  filed  for  that  purpose,  compel  a  set- 
tlement of  the  wife's  property  upon  her,  or  its  in- 
vestment for  her  benefit,  we  are  of  opinion  that  he 
may  stipulate  for  such  an  investment  as  a  Court  of 
Equity  would  compel,  and  when  the  husband  receives 
the  funds  of  his  wife  upon  such  agreement,  and  in- 
vests them  in  the  mode  stipulated  for,  and  takes  title 
in    his  own   name,  he    holds  as  trustee    for    his  wife. 

The  guardian  might  have  refused  the  husband's  de- 
mand for  the  wife's  property,  and  he  could  not  have 
enforced  it  without  making  settlement  upon  her.  And 
the  technical  objection  that  the  promise  to  invest  for 
her  benefit  was  not  made  personally  to  the  wife,  but 
to  her  guardian,  can  not  exonerate  the  husband  from 
his   obligation  to   perform  his  promise. 

If  the  money  was  obtained  from  the  guardian  of 
his  minor  ward  upon  the  express  undertaking  of  the 
husband,  to  invest  in  a  particular  tract  of  land,  and 
it  was  so  invested  for  her,  she  will  not  be  deprived 
of  the  benefit  of  the  investment,  because  her  guardian, 
and  not    herself,   made  the  agreement  for    her  benefit. 

In  the  case  of  Pritchard  v.  TToZface,  4  Sneed,  405, 
where  the  husband  got  proceeds  of  the  sale  of  the 
wife's  land  upon  agreement  to  invest  in  other  lands 
for  her    benefit,   and    took  title    in    his  own  name,   it 
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was    held    that    'the    husband    held   as   trustee    for   the 
wife. 

In  the  same  case  the  bill  sought  to  establish  a 
trust  to  the  extent  of  the  value  of  personal  estate  re- 
ceived by  the  husband  from  the  wife's  father's  estate. 
But  the  Court  refused  this  because  as  to  the  personal 
estate  or  monej,  the  husband  had  reduced  that  to  pos- 
session, and  the  wife  had  taken  no  steps  to  secure  a 
settlement,  and  there  was  no  evidence  that  she  was 
prevented  from  doing  so,  by  any  promise  or  agree- 
ment of  her  husband  to  invest  it  for  her  benefit. 
Story's   Eq.,   §§    1,210   and   notes,  and   Sec.  1,211a. 

It  is  settled  by  the  decisions  of  our  own  Court 
that  the  husband  may  become  trustee  for  his  wife 
when  he  takes  her  property,  which  he  promises  to 
invest  for  her,  and  does  so  invest.  4  Sneed,  410,  and 
cases  cited. 

We  think,  therefore,  that  the  facts  alleged  in  the 
bill,  if  established  by  sufficient  evidence,  will  entitle 
complainant  to   relief. 

In  considering  the  evidence,  we  can  not  regard  the 
testimony  of  Mrs.  Pillow  as  to  transactions  with  or 
declarations  of  her  husband.  The  case  of  State  v. 
McCatdy,  4  Heisk.,  425,  and  other  cases  determined 
by  this  Court,  are  conclusive  against  the  admissibility 
of  the  wife's  testimony  as  to  communications  and 
transactions  between  her  and  her  husband  during  cov- 
erture. 

No    other  witness    pretends    to    have  witnessed    or 

heard  the  agreement  made    between   the    husband    and 
9 
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guardian  of  complainant.  All  the  evidence  tending  to 
establish  it  is  derived  from  the  admissions  and  decla- 
rations of  the  husband  at  various  times^  as  proved  by 
the   testimony   of   various  witnesses. 

While  the  rules  of  law  require  the  most  satisfactory 
and  convincing  evidence  to  establish  a  trust  of  the 
character^  and  under  the  circumstances  stated  and  set 
out  in  the  bill^  it  is  well  settled  now  that  such  a 
trust  may  be  established  upon  the  admissions  of  the 
trustee,  or   party   sought  to   be  charged   as   such. 

In  Pritchard  v.  Wallace,  4  Sneed,  408,  Judge  Caru- 
thers,  in  delivering  the  opinion  of  the  Court,  says: 
"That  the  proof  is  entirely  satisfactory  that  she  (the 
wife)  was  induced  to  concur  in  the  sale  and  convey- 
ance of  the  land  in  Montgomery  County,  upon  a  distinct 
agreement  upon  his  (the  husband's)  part,  that  the  amount 
received  for  it  should  be  invested  in  other  lands  in 
West  Tennessee  for  her  benefit,"  and  again  he  says: 
"There  can  be  no  doubt,  from  the  evidence,  that  before 
the  wife  consented  to  the  sale  of  her  land  her  husband 
agreed,  and  distinctly  promised  her,  to  invest  the  pro- 
ceeds for  her  benefit,"  etc.  Judge  Caruthers  states,  in 
the  opinion,  that  "there  was  not,  perhaps,  any  clear 
and  distinct  proof  by  any  one  present  at  the  time  that 
such  an  agreement  was  made  between  them,  but  the 
declarations  and  acts  of  both  establish  the  fact  with 
equal  conclusiveness.  He  seemed  to  have  no  con- 
cetlment  on  the  subject,  but  during  the  whole  period, 
from  the  date  of  the  transaction  down  to  his  death,, 
dedMxed    the  facts   to    any  one    who    talked  with    him 
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.in  relation  to  the  land   sold   and   purchased."      See  also 
Perry  on  Trusts,  Sec.  137;    Hill  on  Trustees,  153. 

It  thus  seems  that  the  evidence  of  the  admissions 
of  the  nominal  purchaser  as  to  facts  of  the  agreement 
and  receipts  of  the  money,  and  payment  of  it,  if  full, 
clear,  distinct  and  convincing,  will  be  sufficient  to  au- 
thorize  the   Court  to  declare  and   establish  the  trust. 

From  the  settlement  of  complainant's  guardian  with 
the  County  Court,  it  appears  that  on  January  or 
February,  1834,  the  guardian  paid  to  complainant's  hus- 
band, of  his  ward's  money,  $2,737.60,  and  on  April 
24,  1834,  $1,654.22,  and  on  September  18,  1834,  $24.66 
in  fiill,  making  the  aggregate  sum  of  $4,416.48  received 
from   the   guardian. 

The  land  was  purchased  by  Granville  A.  Pillow 
from  his  mother,  brothers  and  sisters,  in  October,  1834; 
a  payment  of  $460  was  made  on  December  — ,  1834, 
and  on  February  20,  1835,  a  payment  of  $3,000  was 
made. 

It  appears  from  the  record  that  Major  Pillow  had 
not  the  means  to  make  payments  for  the  land,  aside 
from  the  money  received  from  his  wife's  guardian,  un- 
less he  had  received  them  from  a  sale  of  a  tract  of 
land  owned  by  him  in  Giles  County.  He  sold  this 
tract  of  land  to  one  John  Phillips  for  about  $7,337,  and 
it  is  insisted  that  the  $3,000  paid  upon  the  "home 
tract"  by  MajoT  Pillow,  on  February  20,  1835,  was 
derived  from  his  sale  to  Phillips,  of  that  date,  of  the 
Giles  County  tract  of  land,  and  the  testimony  of  Gen. 
Gideon   J.  Pillow  is  relied  upon  to  establish  this  propo- 
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sition,  in  addition  to  the  recital  in  the  deed  of  the  con-, 
sideration,  with  the  words  "the  receipt  whereof  is  here- 
by acknowledged." 

Mrs.  Martin,  thirty-four  years  of  age  in  September, 
1869,  when  her  deposition  was  taken,  is  complainant's 
daughter,  and  testified  that  after  the  foundation  of  the 
house  was  dug,  and  the  work  commenced  in  1849  or 
1850,  she  heard  her  father  say  that  he  would  have  to 
stop  the  work  unless  her  mother  would  agree  to  apply 
the  property  inherited  by  her  from  her  uncle  and 
mother,  towards  building  the  house,  and  as  the  land 
belonged  to  her  he  thought  it  would  be  the  best  invest- 
ment for  her;  that  the  negroes  and  land  were  sold  and 
proceeds  applied  towards  the  building;  had  often  heard 
her  father  say  that  her  mother  was  opposed  to  the  sale 
of  her  land  in  Kentucky,  but  rather  than  have  the 
building  stopped,  consented  to  sell  it. 

This  witness  further  states  that  she  had  heard  her 
father  say  at  different  times,  that  the  only  condition  upon 
which  her  mother's  guardian  would  relinquish  her 
mother's  property  to  him  was,  that  he  should  invest  her 
means  in  a  house  (home)  and  settle  it  on  her;  and  he 
often  said  that  he  always  intended  to  keep  his  word, 
and  settle  the  home  place  on  her,  but  had  deferred  it 
until  he  became  embarrassed,  and  it  was  too  late;  and 
have  heard  him  say  that  he  sold  some  land  and  negroes 
belonging  to  her  mother,  for  which  he  had  received  the 
money,  and  had  appropriated  it  to  the  payment  of  the 
"home  place."  Witness  states  that  her  mother  did  not 
know  the   "home   place"  was  not   settled   on   her   until 
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after  the  war;  heard  her  father  say  often  that  the  home 
place  was  paid  for  by  her  mother's  money,  and  that  it 
was  her  property,  and  after  the  deed  of  trust  to  Thomas 
was  executed,  often  heard  her  father  express  regret  that 
he  had  not  settled  the  home  place  on  complainant,  as 
he  had  promised  to  do;  but  he  had  neglected  it  because 
he  was  so  well  oiBT,  and  thought  he  could  do  it  at  any 
time,  and  aft;er  he  became  involved  he  could  not. 

Mrs.  Aaron  V.  Brown,  sister  to  Major  Pillow,  states 
that  she  never  heard  her  brother  say  his  wife's  guardian 
refused  to  surrender  her  property  to  him  until  he 
agreed  to  invest  it  in  a  tract  of  land  for  her ;  had  heard 
her  brother  say  that  his  wife  reproached  him  for  not 
settling  the  home  place  on  her.  He  said  before  the 
war  he  was  rich,  and  there  was  no  necessity  for  his 
doing  so,  and  since  the  war  his  embarrassment  pre- 
vented it. 

Mrs.  M.  C.  Pillow,  daughter-in-law  ot  the  complain- 
ant, states  that  in  April,  1867,  and  in  June,  1868, 
Major  Pillow  told  her  that  his  wife's  guardian  agreed 
to  surrender  his  wife's  property  on  condition  that  he 
^ould  buy  the  land  in  Maury  County  and  settle  it  on 
complainant,  and  that  his  wife's  money  had  bought  the 
place  and  built  the  house. 

Granville,  jr.,    son   of  Major    Pillow,   states   he   was 

'^^tx    in  April,  1843;  had  heard  his  father  say  that  com- 

piai  rent's    guardian   stipulated   that   he   was    to    settle    a 

^'^^^   on  her  in   Tennessee  in  consideration  of  her  prop- 

^**y     leing  turned  over  to  him,  and  that  the  home    place 
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was  bought  with  her  money.  This,  he  thinks,  was  when 
the  foundation  of  the  house  was  being  laid. 

Mrs.  Wiley  and  Mr.  Vinson  testify  to  conversations 
of  Major  Pillow  after  the  date  of  the  trust  deeds,  which 
were  objected  to,  and  are  inadmissible  to  impeach  the 
conveyance  made  by  him.  The  same  objection  applies 
to  the  testimony  of  Mrs.  M.  C.  Pillow. 

William  Galloway  knows  that  Major  Pillow  said  the 
home  place  was  .forbidden  fruit,  and  belonged  to  his  wife ; 
that  he  had  used  a  large  portion  of  her  money  in  pay- 
ing for  the  land  and  erecting  improvements;  that  the 
land  was  partly  paid  for  by  her  means,  and  the  build- 
ings erected  in  the  same  way.. 

W.  F.  Tyler  states  that  he  lived  with  Major  Pillow 
as  overseer  from  1854  to  1862,  and  heard  Major  Pillow 
say  that  he  agreed  with  his  wife's  guardian  that  if  he 
would  give  up  the  property  to  him,  he  would  settle  the 
home  place  on  her.  This  was  said  in  1857,  and  at 
several  other  times,  and  witness  frequently  heard  him 
say  that  his  wife's  money  paid  for  the  house,  but  never 
heard  him  say  her  money  paid  for  the  land,  nor  did  he 
ever  hear  complainant  say  so.  She  claimed  that  Major 
Pillow  agreed  if  he  got  the  property  he  would  settle  the 
land  upon  her,  and  in  1856  and  1857  heard  her  insist- 
ing upon  Major  Pillow's  settling  the  land  on  her,  and 
in  1858  she  was  frequently  urging  him  to  settle  the 
home  place  on  her,  saying  if  he  did  not  it  would  be 
sold  to-  pay  his  debts. 

J.  C.  Rye,  brother-in-law  to  complainant,  states   that 
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while  the  house  was  being  built  Major  Pillow  said  he 
was  not  able  to  go  on  with  it  without  the  sale  of  the 
property  of  complainant,  derived  from  her  mother  and 
uncle  Williams.  The  Williams'  land  and  one  negro  was 
sold.  In  1853  he  heard  Mrs.  Pillow  speak  of  wanting 
a  home  settled  upon  her.  She  spoke  of  it  twice  or 
oftener.  She  did  not  say  that  Major  Pillow  had  agreed 
to  do  so. 

G.  Brown  states  that  Major  Pillow  said  his  wife's 
guardian  would  not  let  him  sell  her  lands  in  Kentucky, 
as  she  was  a  minor,  unless  he  would  invest  the  proceeds 
in  other  lands  or  its  equivalent. 

Mrs.  A.  V.  Brown  states  that  soon  after  the  marriage 
of  Major  Pillow,  he  and  Mrs.  Pillow  stopped  at  her 
house  on  their  way  to  and  from  Kentucky,  and  that 
Major  Pillow  told  her  his  object  in  going  to  Kentucky 
was  to  sell  his  wife's  land  there,  but  that  her  guardian 
and  family  were  all  opposed  to  his  selling  it. 

Mary  Pillow  and  Sam  Holmes,  both  former  slaves  of 
Major  Pillow,  testify  to  certain  conversations  of  Major 
Pillow.  But  aside  from  the  fact  that  their  general 
character  is  impeached,  some  facts  stated  by  them  are  of 
a  character  that,  at  their  age,  and  after  the  great  length 
of  time  elapsed  since  the  alleged  conversations,  we  are 
of  opinion  that  their  statements  are  the  result  of  impres- 
sions much  more  recently  made,  probably  from  hearing 
others  talk  about  the  matter. 

The  foregoing  is  a  brief  abstract  of  the  most  material 
parts  of  the  evidence  on  the  part  of  the  complainant. 

For   the   defendant,  W.  A.    Wilbanks   states   that   he 
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went  to  live  with  Major  Pillow  the  spring  after  he 
(Pillow)  was  married,  and  remained  with  him  until  1856, 
and  often  heard  Mrs.  Pillow  ask  her  husband,  both  be- 
fore and  afi;er  the  house  was  built,  to  settle  the  place 
on  her,  as  she  said  she  wanted  something  to  call  her 
own;  never  heard  anything  of  any  agreement  by  him  to 
do  so,  or  of  her  money  having  bought  the  land.  Major 
Pillow  would  reply  to  complainant's  request  to  settle  the 
property  on  her,  that  he  must  be  out  of  debt  to  make 
it  valid,  and  that  she  had  all  the  benefit  of  the  place, 
and  some  times   he  would    listen  and  not  reply. 

Mrs.  J.  C.  Rye  is  a  sister  of  the  complainant,  and 
states  that  Mrs.  Pillow,  the  complainant,  said  to  her  that 
Major  Pillow  said  it  made  women  foolish  to  have  prop- 
erty independent  of  their  husbands,  and  for  this  reason 
he  had  always  refused  to  settle  any  upon  her.  Witness 
was  also  a  ward  of  complainant's  guardian,  and  never 
heard  of  any  conditions  imposed  upon  payment  of  her 
sister's  property  to  her  husband — ^none  were  required  as 
to  her  property. 

Minnick  Williams  states  that  he  visited  the  place  of 
Major  Pillow  in  August,  1867,  with  a  view  to  buying 
it;  that  Major  Pillow  was  absent,  but  complainant  met 
him  at  the  door,  and  he  stated  the  object  of  his  visit 
to  her.  The  property  was  then  advertised  for  sale. 
She  took  him  through  the  house,  calling  his  attention 
to  the  superior  style  of  its  construction,  and  said  Major 
Pillow's  embarrassment  made  it  necessary  to  sell  the 
property,  but  she  would  like  to  retain  the  residence  and 
50    or    100   acres   of    the    land.       Witness  replied    that 


DECEMBER  TERM,  1873.  137 

O.  D.  Pillow  r.  James  H.  Thomap,  Trustee,  et  als, 

he  would  not  purchase  any  unless  he  could  get  the  im- 
provements. Complainant  stated  that  she  would  like 
to  have  him  buy  it,  and  if  he  did  she  would  like  to 
sell  him  some  of  the  furniture,  carpets,  etc.  Witness 
had  no  knowledge  whatever  of  complainant^s  claim  to 
the  property  until  afler  he  purchased,  and  made  his 
cash  payment.  In  the  latter  part  of  December,  1868, 
he  heard  a  rumor  that  complainant  set  up  a  claim  to 
the  property,  but  had  no  positive  information  of  it  un- 
til she  filed  her  bill.  About  October  1,  1867,  com- 
plainant told  witness  for  the  first  time  that  her  money 
had  been  expended  upon  the  improvements  put  upon 
her  land,  but  did  not  say  that  the  land  had  been  paid 
for  by  her,  or  with  her  money,  or  that  she  had  any 
claim  to  it  whatever. 

Gen.  Gideon  J.  Pillow  states  that  he  is  brother  to 
the  late  Granville  A.  Pillow,  and  they  lived  for  30 
years  upon,  almost,  adjoining  plantations.  That  their 
relations  were  intimate  and  confidential,  and  he  never 
heard  of  any  promise  by  his  brother  to  invest  the 
means  received  from  her  guardian  to  her  separate  use, 
or  to  make  any  settlement  upon  her,  or  of  any  such 
promise  being  asked  or  required  to  enable  him  to  get 
her  means  from  her  guardian.  He  states  that  the 
Giles  County  land  of  657  acres  was  sold  to  meet  the 
payments  upon  the  Maury  tract  purchased  by  his 
^  brother ;  that  this  sale  was  determined  on  by  the 
heirs  of  Gideon  Pillow,  deceased,  but  a  short  time 
before  the  execution  of  the  contract,  to  convey,  on 
the  30th    October,    1834,   and    after    the    marriage    of 
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complainant^  and  after  her  mother  and  sister  came  to 
the  place  to  live  with  her;  and  that  in  consequence 
of  the  dissatisfaction  of  witness'  mother  after  com- 
plainant's mother  and  sister  removed  to  the  home 
place,  it  was,  upon  a  consultation  of  the  heirs,  agreed 
to  sell  the  place  to  Granville.  By  the  terms  of  the 
contract  the  said  Granville  was  to  pay  to  his  mother, 
Ann  Pillow,  on  the  1st  March,  1835,  $3,000,  in  sat- 
isfaction of  her  claim  to  dower,  the  balance  payable 
in  annual  installments  of  $2,000,  except  the  last  pay- 
ment falling  due  1st  March,  1839,  which  was  for  the 
balance  due  for  the  tract  estimating  525  acres,  at 
$19.21   cents   per   acre.  ^ 

Witness  states  that  he  wrote  the  deed  of  Granville 
A.  Pillow  to  Phillips  for  the  Giles  County  tract,  and 
witnessed  it,  which  deed  bears  date  20th  of  February, 
1835,  and  upon  that  day  Granville  A.  paid  to  him  $3,- 
000,  the  first  payment  upon  the  Maury  County  land,  for 
which  he  executed  his  receipt;  that  he  knew  his  brother 
sold  the  Giles  County  land  to  pay  for  the  Maury  place, 
and  is  satisfied  the  means  were  so  applied,  if  not  entirely, 
to  a  very  great  extent;  that  his  brother  sold  the  Giles 
land  for  part  cash,  $3,000,  as  he  thinks,  and  the  balance 
on  credit.  Again,  he  says,  that  he  does  not  doubt  that 
the  cash  payment  upon  the  Maury  place  was  made  by 
the  cash  payment  made  on  the  Giles  place,  *and  such 
was  his  recollection  of  the  facts  before  he  saw  the  re- 
ceipt and  deed,  and  the  identity  of  their  dates.  Witness 
further  states,  that  his  brother  was  in  debt  for  purchases 
of  land   and    negroes  made  in  1832  in  about  the  sum  of 
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$4,200;  that  his  cash  means  were  limited^  and  he  is  sat- 
isfied that  the  money,  or  a  large  part  of  it,  that  he  got 
by  his  wife,  went  to  pay  off  these  debts. 

Jerome  B.  Pillow  states,  he  is  a  brother  to  G.  A.  and 
Geo.  J.  Pillow,  and  they  lived  for  thirty  years  within 
one  and  a  half  miles  of  each  other,  and  Granville  rarely 
transacted  any  important  business  without  consulting  him 
or  Geo.  J.  Pillow,  and  each  knew  almost  as  much  of  the 
others'  business  as  he  did  of  his  own;  that  within  a 
year  or  less  after  the  marriage  of  Granville,  his  mother 
became  dissatisfied  with  living  with  Granville  on  account 
of  his  wife  and  her  mother  living  there,  and  this  led  to 
a  proposition,  as  the  witness  thinks,  by  the  widow  and 
heirs  to  sell  the  place  to  Granville;  the  witness  states 
that  he  is  sure  the  Giles  land  was  sold  by  his  brother 
to  pay  for  the  Maury  land,  and  the  proceeds  were  so 
appropriated;  that  his  recollection  is  that  $3,000  was 
paid  on  the  Giles  County  land  at  the  time  of  sale,  and 
the  balance  in  installments;  never  heard  of  any  settle- 
ment of  the  place  to  be  made  on  complainant.  G.  A. 
Pillow  agreed  with  the  heirs  and  widow  of  his  father, 
that  he  would  sell  the  Giles  land  to  enable  him  to  pay 
for  the  home  place,  and  he,  witness,  knows  that  the  pro- 
ceeds of  the  Giles  land,  or  a  large  portion  thereof,  were 
thus  appropriated. 

G.  A.  Pillow  conveyed  the  land  in  controversy  Jan- 
uary 1,  1867,  to.  J.  H.  Thomas,  as  trustee,  to  pay  debts. 
In  August,  1867,  a  conditional  sale  was  made  to  Wil- 
liams by  •  G.  A.  Pillow  and  Thomas,  the  trustee,  and 
reported   to  the   Chancery   Court  in  the  case  of   Gid.  J. 
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Pillow  V.  Thomas,  in  which  the  public  sale  by  the  trus- 
tee, for  cash,  had  been  enjoined.  This  decree  was  con- 
firmed September,  1867,  and  ^10,887.50  paid,  and  the 
fund  distributed  amongst  creditors  under  the  order  of  the 
Court,  and  in  the  fall  of  1868  Granville  A.  Pillow  died. 

It  also  appears  that  the  purchase  money  for  the 
Maury  place  was  all  paid  off,  except  a  balance  remain* 
ing  unpaid  at  the  date  of  the  deed  of  trust  to  Thomas, 
previous  to  1841,  and  that  no  part  of  the  price  of  the 
lands  of  complainant  could  have  been  applied  to  the 
payment  of  the  purchase  money  of  the  Maury  land,  as 
they  were  not  then  sold. 

If  complainant,  therefore,  is  entitled  to  any  relief,  it 
must  be  to  the  extent  of  the  payment  of  the  fund  re- 
ceived from  her  guardian  by  her  husband  before  the 
purchase  of  the  home  place. 

The  theory  of  the  bill  is,  that  complainant,  being  a 
minor,  her  guardian  refiised  to  surrender  to  her  husband 
her  funds  in  his  hands,  except  upon  the  condition  that 
he  should  invest  it  in  the  home  place,  and  take  the  title 
to  complainant.  This  the  husband  agreed  to  do,  and 
upon  this  agreement  he  got  the  funds  and  invested  it  as 
he  had  promised  to  do,  but  took  the  title  in  his  own 
name;  and  upon  this  state  of  facts  she  filed  her  bill  to 
set  up  a  resulting  trust,  and  have  the  "home  place''  de- 
creed to  her,  her  rights  being  superior  to  those  of  cred- 
itors and  all  others,  except  purchasers  without  notice. 

No  witness  testifies  as  of  his  own  knowledge  to  the 
making  of  such  agreement  as  is  charged  in  the  bill. 
Indeed   the  proof  for   the   complainant  tends  rather   to 
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establish  the  proposition  that  the  agreement  was,  that 
the  conveyance  was  to  be  taken  to  the  husband,  and  by 
him  made  to  the  wife.  And  all  the  evidence  to  sustain 
this  view  is  that  made  of  the  declarations  of  Granville 
A.,  at  different  periods.  Mrs.  Martin  states  that  he 
was  to  invest  her  means  in  a  home  and  settle  it  on 
her,  and  he  said  he  intended  to  keep  his  word  and 
settle  the  home   place  on   her. 

Granville,  jr.,  said  he  was  to  settle  "a  home  on  her 
in  Tennessee." 

Tyler  says  he  promised  the  guardian  he  would 
settle  the   home   place   on   her. 

The  proof  shows  that  Granville  Pillow  did  not  buy 
the  home  place  until  October,  1834,  and  had  no  inter- 
est in  it,  beyond  his  own  share,  at  the  time  he  re- 
ceived the  money  from  his  wife's  guardian — ^when,  it  is 
alleged,  these  promises  were  made.  Gideon  J.  and  Jer- 
ome Pillow  prove  that  there  was  no  agreement  to  sell, 
or  even  negotiation  about  the  sale,  until  some  time  after 
the  receipt  of  the  money  from  the  guardian  in  February 
and  April,  1834.  Two  of  the  brothers  and  one  sister 
of  Granville  A.,  and  a  sister  of  complainant  were  ex- 
amined, and  they  never  heard  of  any  such  agreement  by 
Granville  A.,  or  claim  of  complainant,  until  since  the 
death  of  said  Granville  A.  Although  it  is  shown  that 
complainant  insisted  upon  her  husband's  settling  the 
home  place  upon  her,  as  long  ago  as  1853  and  1856, 
and  talked  with  her  sister  about  his  unwillingness  to 
do  80,  and  the  reasons  of  his  unwillingness,  she  did  not 
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state   that  he   had   agreed  to   do   so   when    he   got   her 
money. 

The  admissions  of  a  party  are  always  liable  to  be 
misunderstood;  and  in  a  case  where  it  is  sought  to 
set  up  a  claim  against  the  recitals  of  a  deed,  the  evi- 
dence should  be  clear,  full  and  convincing,  especially 
after  the  lapse  of  so  many  years,  or  where  the  trust 
is  not  claimed  until  after  the  death  of  the  alleged 
trustee.     Bro.   on   F.,   §   91. 

But  if  the  agreement  was,  not  that  the  title  to 
the  land  should  be  taken  to  complainant,  but  that 
her  husband  should  take  it  to  himself,  and  that  he 
should  then,  at  some  indefinite  future  time,  settle  it 
upon,  or  convey  it  to  the  wife,  such  an  agreement, 
being  a  parol  promise  to  convey  land,  would  be  void 
by  the   Statute   of  Frauds. 

The  trust  must  result,  if  at  all,  at  the  instant  the 
deed  is  taken,  and  the  legal  title  vests  in  the  grantee. 
Perry  on   Trusts,   §   133. 

But  if  the  proofs  of  the  alleged  agreement  is  not 
of  that  clear  and  convincing  character  required,  we 
are  of  opinion  that  the  evidence  to  sustain  the  alle- 
gation that  complainant's  money  paid  for  the  home 
place,   is   still   less   satisfactory. 

We  think  it  is  shown  that  a  portion  of  her  means 
was  applied  to  the  building  of  the  house,  and  to  the 
payment  for  the  land.  But,  as  we  understand  the 
evidence,  viewed  in  its  most  favorable  aspect  for  com- 
plainant,  there   is   no   pretence   that  the   husband    made 
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any  agreement  as  to  any  property  of  the  wife,  except 
that  held  by  the  guardian,  and  for  which  he  executed 
receipts.  This  money,  amounting  to  about  $4,000,  was 
received  in  February  and  April,  1834.  The  husband 
was,  probably,  indebted  at  that  time  for  land  and  ne- 
groes previously  bought,  in  about  the  same  sum.  He 
had  not  then  bought  or  negotiated  for  the  home  place, 
and  did  not  buy  until  the  30th  of  October  thereafter, 
and  then  stipulated  to  make  his  first  payment  of  $3,- 
000  on  March  1st,  1835.  If  he  had  had  the  $4,000, 
or  any  part  of  it,  on  hand  at  the  time  of  this  con- 
tract, he  would  most  probably  have  then  paid  it,  rather 
than  hold  it.  He  did  pay  in  December  $460,  and 
February  20,  1835,  he  ^sold  his  Giles  land,  and,  as 
Gen.  Pillow  and  Jerome  Pillow  testify,  he  then  re- 
ceived $3,000  on  the  Giles  land,  and  paid  $3,000  on 
the  home  place.  These  facts  and  coincidences  render 
it  almost  certain  that  the  $3,000  paid  on  the  home 
place  was  received  as  a  payment  on  the  Giles  land, 
and  that  the  $4,000  received  from  the  guardian  had 
been  in  some  way  else  disbursed  before.  The  $460 
paid  in  December,  may  or  may  not  have  been  a  part 
or  remainder  of  the  sum  received  from  the  guardian. 
It  is  to-day,  the  most  of  it,  uncertain  where  it  came 
from. 

In  view  of  these  facts  we  can  not  say  that  it  is 
clearly  and  satisfactorily  proved  that  any  part  of  the 
|4,000  received  from  the  guardian  was  applied  to  the 
payment  for  the  home  place,  and  without  the  clearest 
and  most   convincing   evidence   that   it   was  so   applied. 
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there  is  no  ground  for  declaring  a  resulting  trust  in 
favor  of  complainant.  It  is  insisted  that  if  it  is  held 
that  complainant  is  not  entitled  to  claim  the  land  upon 
the  ground  of  a  resulting  trust,  that  she  is  entitled  to 
dower  out  of  the  same. 

The  record  shows  that  she  has  received  dower  in  all 
the  lands  except  a  small  tract  of  twelve  acres  and  the 
lands  sold  to  Williams. 

Section  2,399  of  Code  provides  that  the  widow  is  en- 
titled to  dower  on  lands  mortgaged  or  conveyed  in  trust 
to  pay  debts  when  the  husband  dies  before  foreclosure 
of  the  mortgages  or  sale  under  the  deed. 

The  538  acres  were  conveyed  in  trust  to  Jas.  H. 
Thomas,  trustee,  to  pay  debts,  by  Major  Pillow,  on 
January  1,  1867.  In  August  thereafter  the  trustee  and 
Major  Pillow  agreed  to  sell  to  Williams;  Pillow,  in 
writing,  conveyed  and  relinquished  his  right  to  redeem; 
the  contract  of  sale  was  reported  to  the  Chancery  Court 
and  confirmed  in  September;  the  possession  was  sur- 
rendered to  Williams;  Major  Pillow  died  in  the  fall  of 
1868. 

We  do  not  think  the  widow  is  entitled  to  dower  of 
the  538  acres  sold  to  Williams.  It  was  sold  under  the 
power  given  in  the  trust  deed,  by  the  trustee,  Major 
Pillow  uniting  in  the  contract  of  sale,  and  conveying 
his  equity  of  redemption.  The  sale  was  confirmed  by 
the  Chancery  Court,  and  dower  is  excluded  by  the  ex- 
press terms  of  the  Code.  There  was  "  a  sale  under  the 
deed,'^  and  that  sale  was  confirmed  by  the  Court,  and 
it  was  not  essential  that  title  should   have  been  divested 
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and  vested,  formally,  by  the  decree  of  the  Court,  to 
exclude  the  right  of  dower. 

The  result  is  that  the  decree  of  the  Chancellor  dis- 
missing the  bill  will  be  affirmed. 

The  costs  of  this  Court  will  be  paid  by  Thomas, 
trustee,  out  of  the  trust  fund  in  his  hands,  and  the 
costs  of  the  Chancery  Court  as  adjudged  by  the 
Chancellor. 


L.  J.  &  J.  W.  Pierce  v.  James  S.  Ridley  et  ah. 

Will.  Conflicting  clauses.  Construction  of.  The  will  was  made  in 
1870,  in  which  year  the  testatrix  died.  After  giving  special 
legacies  to  her  several  children,  she  directed  that  'Hhe  balance 
of  her  estate  be  equally  divided  among  the  heirs  of  her  body." 
The  will  closes  with  this  clause:  ''The  portion  that  goes  to 
my  sons.I  give  to  the  heirs  of  their  bodies,  and  hereby  appoint 
each  of  my  sons  trustees,  without  bond,  of  his  respective  por- 
tion." 
Heldy  That  the  intention  of  the  testatrix,  as  expressed  in  the  last 
clause,  is  in  conflict  with  the  intention  expressed  in  the  former 
clause,  and  for  the  reason  that  it  is  the  last  expression  of  tes- 
tatrix's intention,  it  must  prevail  and  annul  the  absolute  estate 
devised  by  the  former  clause  to  her  sons,  vesting  them  merely 
with  the  legal  title  of  their  respective  portions,  as  trustees  for 
their  children,  who  take  the  beneficial  interest  in  the  portions 
of  the  residuary  estate,  coming  to  them  under  the  division. 
Middleton  v.  Smith,  1  Cold.,  144;  Woodrum  v.  Kirkpatrick,  2 
Swan.,  224. 


FROM   RUTHERFORD. 


Appeal  from  the   Chancery   Court.      A.  S.  Mabes, 

Chancellor. 
10 
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E.  D.  Hancock  for  Pierce. 

J.  W.  AvENT  for  Ridley  et  ah. 

Nicholson,    C.    J.,    delivered    the    opinion  of  the 
Court. 

The    question    in    this    case    is,   whether    James  S. 
Ridley  took  such   an    interest,  under    the   will   of  Ws 
mother,   Rebecca  T.   Ridley,  as  could  be  subjected  by 
attachment  to  the   satis&ction  of  his   debts?      The  will 
was  made  in  1870,  in  which  year  testatrix  died.     After 

giving  specific  legacies  to  her  several  children— of  whom 

there  were  ,  James   L.   being   one,  and   to  whom  a 

legacy  of  $800  was  given — she  directed  that  "the 
balance  of  her  estate  be  equally  divided  .among  the  heirs 
of  her  body."  The  will  closes  with  this  clause :  "  The 
portion  that  goes  to  my  sons,  I  give  to  the  heirs  of 
their  bodies,  and  hereby  appoint  each  of  my  sons 
trustees,  without  bond,  of  his  respective  portion." 

It  is  insisted  for  the  creditors,  that  under  these  pro- 
visions of  the  will,  James  L.  Ridley  took  either  an  ab- 
solute, or  a  life  estate  in  the  portion  of  the  estate 
directed  to  be  divided  equally  among  the  heirs  of  the 
body  of  testatrix. 

On  the  other  hand,  it  is  insisted  for  the  two  minor 
children  of  James  L.  that  the  estate  was  vested  in 
them,  and  that  their  father  only  took  the  legal  title  a3 
their  trustee. 

It  is  clear  that  under  the  provision  directing  the 
balance  of  her  estate  to  be  equally  divided  among  "the 
heirs  of  her  body,"  testatrix  meant  among  her  children. 
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In  the  next  clause  she  directs  that  "a  majority  of 
her  heirs  should  elect  an  administrator."  This  shows 
that  she  used  the  word  "heirs"  as  meaning  "chil- 
dren." 

It  is  equally  clear  that  the  language  used  in  direct- 
ing an  equal  division  among  her  children^  would  vest 
in  the  children  the  absolute  title  to  their  respective 
shares,  unless  the  intention  manifested  by  this  lan- 
guage was  modified  or  changed  by  a  different  intention 
expressed  in  the  concluding  clause  already  quoted. 

The  cardinal  rule  in  the  construction  of  all  wills 
is  to  ascertain  from  the  language  used,  aided  by  sur- 
rounding circumstances,  the  intention  of  the  testatrix, 
and  when  this  is  ascertained  it  becomes  the  law  of 
the  case,  if  this  intention  be  not  in  contravention  of 
some  fixed  rule  of  property,  or  of  public  policy.  In 
the  present  case  there  is  nothing  in  the  surrounding 
circumstances,  as  developed  in  the  bill,  from  which 
we  can  derive  any  assistance  in  ascertaining  the  in- 
tention of  the  testatrix.  We  must,  therefore,  look  for 
it,   as  best  we   can,  in  the   language  employed  by  her. 

Nor  is  there  any  thing  in  any  fixed  rule  of  law 
or  of  public  policy  which  stands  in  the  way  of  the 
enforcement  of  the  intention  of  the  testatrix.  The  only 
question  is,  what  disposition  did  she  intend  to  make 
of  her  estate  by  the  language  used? 

1.  As  already  stated,  the  language  used  in  direct- 
ing an  equal  division  among  her  children  clearly  in- 
dicates an  intention  to  vest  in  them  the  absolute  estate. 
But  the  language  used  in  the  concluding  clause  is  as 
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clearly  inconsistent  with  such  intention.  Nor  can  it 
be  maintained  that  the  use  of  the  words:  "I  give  to 
the  heirs  of  their  bodies,"  either  retains  in  the  sons, 
or  vests  in  them  an  absolute  estate,  because  it  is  mani- 
fest that  throughout  the  will  the  testatrix  uses  these 
words  as  synonymous  with  children,  and  because  it  is 
not  a  devise  to  the  sons  and  the  heirs  of  their  bodies, 
as  in  the  case  of  Middleton  v.  Smith,  1  Cold.,  144, 
but  a  devise  first  to  the  sons,  and  then  a  distinct  and 
direct  devise  of  the  same  property  to  their  children, 
with  trustees  appointed  to  hold  it  for  the  children. 
For  a  like  reason  the  case  of  Woodrum  v.  KirkpcUrick, 
2  Swan,  224,  is  not  applicable  to  the  present  case. 
This  latter  case  involved  the  construction  of  a  will 
made  before  the  passage  of  the  Act  of  1852,  abolish- 
ing  the  rule  in  Shelly^s  case,  and  so  far  as  it  was 
decided  on  that  rule  it  can  be  no  authority  in  con- 
struing the  present  will.  We  are,  therefore,  of  opinion 
that  the  intention  of  the  testatrix,  as  expressed  in  the 
last  clause,  is  in  conflict  with  the  intention  expressed 
in  the  former  clause,  and  for  the  reason  that  it  is 
the  last  expression  of  testatrix's  intention,  it  must  pre- 
vail, and  annul  the  absolute  estate  devised  by  the 
former   clause. 

2.  It  is  insisted,  however,  that  if  James  L.  did  not 
take  an  absolute  estate  in  an  equal  share  of  the  resid- 
uum, that  he  took  a  life  estate  therein.  This  posi- 
tion is  pressed  with  much  force,  upon  the  ground  that 
it  would  be  unreasonable  to  suppose  that  in  dispens- 
ing   her    bounties  the    testatrix  would    pass  over    her 
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children  and  make  provision  alone  for  her  grand-chil- 
dren, when  no  reason  is  assigned  in'  the  will,  and 
none  found  in  the  surrounding  circumstances,  for  such 
an  unusual  disposition  of  property  by  a  parent.  We 
feel  the  full  force  of  this  suggestion,  and  yet  we  have 
no  right  to  inquire  or  determine  what  disposition  the 
testatrix  ought  to  have  made  of  her  property,  but 
simply  to  ascertain  and  declare  what  disposition  she 
has  made.  If  it  was  her  will  to  pass  over  her  chil- 
dren, with  or  without  reason,  and  to  bestow  her  bounty 
upon  her  grand-children,  or  even  upon  strangers  in 
blood,  we  are  bound  to  concede  that  as  the  owner  of 
her  property  she  had  the  right  to  so  dispose  of  it, 
and  our  duty  is  confined  to  the  ascertainment  and  en- 
forcement of  her   will. 

The  obvious  meaning  of  the  last  clause  of  the  will 
is,  that  testatrix  gives  to  the  children  of  her  sons  the 
portions  of  her  residuary  estate,  which,  upon  the  divi- 
sion provided  for,  should  fall  to  her  sons,  and  she 
removes  all  room  for  doubt  as  to  her  intention,  by  , 
appointing  her  sons  trustees  for  their  respective  por- 
tions, excusing,  them  from  giving  bonds  as  such 
trustees.  It  is  fairly  to  be  inferred  that  she  intended 
her  sons  to  take  the  management,  control  and  use  of 
their  respective  portions,  but  as  trustees  for  their  chil- 
dren, as  the  beneficiaries  designated  by  her.  The  only 
intimation  that  the  sons  are  to  have  any  beneficial  in- 
terest is  found  in  the  direction  that  they  are  not  re- 
quired to  give  bonds  as  trustees.  There  is  nothing 
in  the   clause   from   which  it  can  be   deduced,   by  any 
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fair  interpretation  of  her  language^  that  she  intended 
her  sons  to  have  life  estates.  To  so  hold  would  be 
to  interpolate  words,  and  thus  make  instead  of  con- 
struing testatrix's  will. 

3.  From  what  we  have  already  said,  the  conclusion 
is,  that  the  children  of  the  sons  take  the  beneficial 
interests  in  the  portions  of  the  residuum  coming  to 
them,  respectively,  under  the  division,  with  the  legal 
title  vested  in  the  sons,  respectively,  as  trustees  of 
their  children,  and  the  trustees  to  hold  the  respective 
portions  without  giving  bonds. 

It  follows  that  the  Chancellor  erred  in  overruling 
the   demurrer. 

The  decree  will  be  reversed,  and  the  bill  be  dis- 
missed as  to  the  portion  of  James  L.  Ridley  in  the 
residuum  sought  to   be   reached   by  the   attachment. 

The  costs  will  be  paid  by  complainants. 
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H.  L.  C.  Peakson  17.  J.  M.  Dotjolass. 

1,  Bedemption.     Tender.    Money   need   not   he   actually  produced. 

When.  Complainant,  with  sufficient  money,  went  to  defendant 
to  redeem  his  property,  but  was  prevented  by  his  refusal  to 
receive  it,  and  his  denial  that  complainant  then  had  any  right 
to  redeem.  Under  these  circumstances  it  was  not  necessary  to 
the  validity  of  the  offer  to  redeem,  that  the  money  should 
have  been  actually  produced. 

Gases  ctted:  2  Green.  £v..  Sec.  603. 

2.  Same.     Mistake  as  to  time.     Complainant  desired  further  time 

of  defendant  for  redemption  of  his  property,  but  was  refused, 
when  defendant  told  complainant,  by  mistake,  that  his  time 
of  redemption  expired  on  a  certain  day — subsequent,  in  fact, 
to  the  proper  time,  and  agreed  he  might  redeem  on  or  before 
that  day. 

Seld,  That  defendant  should  have  received  the  money  ten- 
dered by  complainant  at  the  appointed  time,  and  that  the 
right  of  redemption  existed  up  to  and  Inclusive  of  the  day 
designated  by  defendant. 


FBOM  PUTNAM. 


Appeal  from  the  Chancery  Court.     B.  M.  Tillman, 
Chancellor. 

DiLLARD  &  SwoPE  for  Pcarson. 

Denton  for  Douglass. 

Deaderick,    Judge,    delivered    the    opinion   of  the 
Court. 

Defendant  bought  the   land  of  complainant  at  execu- 
tion sale,  on  Monday,  April  1,  1867. 
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Previous  to  the  expiration  of  two  years  from  date  of 
sale,  complainant  sent  Phy,  to  whom  he  had  condition- 
ally sold  the   land,  to  obtain  further  time  to  redeem. 

Defendant  refused  to  give  iurther  time,  and  stated 
that  the  time  would  expire  on  the  first  Monday  in 
April,  1869,  and  the  payment  on  or  before  that  day 
would   be   received. 

Phy  and  complainant,  with  money  sufficient  to  re- 
deem, went  to  defendant  on  Friday  before  the  first 
Monday  of  the  month,  being  the  2d  day  of  April,  1869, 
and  proposed  to  redeem  the  land,  and  defendant  refused 
to  allow  the  redemption  because  the  two  years  al- 
lowed by  law  had  expired  the  day  before.  Douglass 
obtained  a  deed  from  the  Sheriff,  and  brought  an  action 
of  ejectment  in  the  Circuit  Court  to  recover  the  land. 
Complainant  thereupon  filed  the  bill  in  this  case,  in  the 
Chancery  Court' at  Cookville,  to  enjoin  the  p)rosecution 
of  the  action  of  ejectment  to  enforce  his  right  to  re- 
deem the  land. 

The  Chancellor  gave  the  relief  prayed  for,  and  de- 
fendant has  appealed  to  this  Court. 

Douglass  himself  believed  that  the  time  of  redemp- 
tion did  not  expire  until  the  first  Monday  in  April, 
and  so  informed  complainant,  and  upon  this  supposition 
agreed  that  complainant  might  redeem  on  or  before  that 
day.  While  he  said  he  would  not  agree  that  com- 
plainant should  redeem  after  the  time  of  redemption  had 
expired,  he  gave  him  to  understand  that  the  time  would 
not  expire  until  the  first  Monday  in  April. 

Complainant  relied  upon  the  promise  of  defendant  to 
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accept  the  money,  if  offered  before  the  first  Monday  in 

April,  and   proves  by  himself  and   Phy  that  they  could 

« 

have  paid  it,  and  would  have  done  so  on  the  1st  day 
of  April,  if  they  had  not  been  led  to  believe  by  the 
promises  and  statements  of  defendant  that  he  would  re- 
ceive it  on  or  before  the  first  Monday  of  April. 

They  had  the  money  on  Friday,  and  went  to  pay  it, 
but  were  prevented  by  the  refiisal  of  defendant  to 
receive  it,  and  his  denial  that  complainant  then  had 
any  right  to  redeem.  Under  these  circumstances  it 
was  not  necessary  to  the  validity  of  the  offer  to  re- 
deem that  the  money  should  have  been  actually  pro- 
duced.      2  Green.  Ev.,  Sec.  603. 

We  are  of  opinion  that  complainant  was  prevented 
firom  redeeming  the  land  in  time,  by  defendant's  agree- 
ing to  receive  the  redemption  money  on  or  before  the 
first  Monday  in  April,  1869,  and  that  he  was  entitled 
to  the  right  of  redemption  up  to  and  including  said 
last-named  day,  and  that  he  is,  under  his  bill,  entitled  to 
have  the  relief  prayed,  upon  the  payment  of  the  amount 
due  defendant,  with  interest  till  the  2d  day  of  April, 
1869 — and  tendered  with  his  bill. 

The  costs  of  this  Court  will  be  paid  by  defendant, 
and  of  the  Chancery  Court  as  adjudged  by  the 
Chancellor. 
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B.  G.  White  and  John  F.  Howland  v.  Abneb 

SUMMEBS   et  db. 

1.  Surety.    Ifot  discharged  by  agreement  for  delay.     When.    Where 

the  principal  in  a  note,  after  maturity,  contracts  with  his 
creditor  for  delay,  without  knowledge  to  the  sureties,  by  pay- 
ing a  part  of  the  indebtedness  as  a  credit. 

Held,  The  contract  is  without  consideration,  and  will  not  bind 
the  creditor,  or  discharge  the  sureties.  L.  C.  In  Eq.,  p.  564; 
also  vol.  3,  561,  et  seq.,  and  564;  6  Hum.,  320. 

2.  Abguendo.    Same.     What  will  discharge  sureties.    If  a  creditor, 

without  the  assent  of  the  sureties,  enter  into  a  valid  contract 

for  delay  in  the  collection   and  enforcement  of  his  debt,  or 

adopt  any  other  course,  which  operates  as  a  suspension  of  the 

right  to  enforce  it,  the  sureties  will  thereby  be  discharged.    If 

the  agreement  be  invalid  for  any  other  cause,  it  will  not  have 

this  effect. 
L.  C.  In  Eq.,  vol.  3;  notes  to  Bees  v.  Benington,  top  p.  559,  and 

authorities  there  cited ;  Washington  v.  Tait,  Adm'r,  3  Hum., 

543;  Wilson  et  als.  v.  Langford,  Adm'r,  5  Hum.,  320. 


FBOM   BUTHEBFOBD. 


Appeal  from  the  Chancery  Court.  Jas.  P.  Steeljb, 
Chancellor. 

E.  CooPEB  and  B.  L.  Lillabd  for  White  and 
Howland. 

EwiNG   for  Blackman. 

Jno.  W.   Bubton  for  Howland. 

Fbeeman^  J.,  delivered  the  opinion  of  the  Court. 

In  this  case  the  question  is^  whether  there  was  such 
a  contract  for  delay  between  Summers^  the  creditor, 
and  Thos.  D.  White  and  Archibald   Fulks,  the  princi- 
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pal  debtors,  as  discharged    the    sureties,   B.   G.   White 
and  Jno.   F.   Howland. 

A  contract  is  charged  in  substance  as  follows: 
That  in  1860,  after  the  note  on  which  the  complain- 
ants were  sureties,  fell  due,  Summers  agreed,  for  the 
consideration  of  one  hundred  dollars  paid  to  him,  to 
delay  enforcement  of  the  note  for  one  year,  and  this 
without  the   consent   of  the   sureties. 

White  and  Fulks,  the  principals,  are  introduced  to 
prove  flie  contract  alleged.  The  first  proves  that 
early  in  1861,  Fulks  and  himself  made  ^  an  arrange- 
ment with  Summers  to  wait  with  them  twelve  months 
longer,  the  note  having  fallen  due  on  December  25, 
1860,  they  paying  him  forty  dollars  to  do  so.  He 
says  in  his  examination  in  chief  that  the  money  was 
paid,  but  on  cross-examination  he  shows  that  he  paid 
his  share,  twenty  dollars,  and  Fulks  told  Summers  he 
would  pay  the  other  twenty  dollars  in  a  few  days, 
but  whether  it  was  ever  actually  paid  this  witness 
evidently  did  not  know,  and  fails  to  prove.  He 
proves  further  that  Summers  said  the  note  was  good, 
and  he  would  not  need  the  money,  except  to  buy  his 
groceries  and  pay  his  taxes,  which  would  take  about 
forty  dollars,  as  the  reason  for  the  supposed  arrange- 
ment. 

The  other  witness,  Fulks,  proves  that  Summers 
agreed  to  wait  with  White  and  himself  twelve  months, 
by  their  paying  him  twenty   dollars  each. 

The  principle  is  settled  beyond  all  question,  that  if 
a  creditor,   without    the    assent    of   the    sureties,   enter 
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into  a  valid  contract  for  delay  in  the  collection  or 
enforcement  of  his  debt,  or  adopt  any  other  course 
TVhich  operates  as  a  suspension  of  the  right  to  enforce 
it,  the  sureties  will  be  thereby  discharged.  See  White 
and  Tud.,  L.  G.  In  Eq.,  vol.  3,  notes  to  lieea  v. 
Bennington,  top  p.  559,  and  authorities  cited.  W<xsh- 
ington  v.  TaU,  administrator,  3  Hum.,  543 ;  Wilson  et  als. 
V.  Langford,  administrator,  5  Hum.,  320.  Perhaps  the 
true  test  as  to  whether  such  an  agreement  shall  be 
effective  to  discharge  the  surety  is,  whether  or  not  the 
creditor  has  precluded  himself  from  proceeding  at  once 
to  collect  his  debt,  or  the  debtor  could  interpose  the 
agreement  as  a  defence  to  such  action,  or  hold  the 
creditor  responsible  for  violation  of  it.  See  L.  C.  In 
Eq.,  vol.  3,  561  et  seq.  It  is,  on  this  principle,  settled, 
that  if  the  agreement  be  illegal  or  invalid,  for  any 
other  cause,  it  will  not  have  this  effect,  as  in  case  of 
an  agreement  to  pay  usury.  L.  C.  In  Eq.,  vol.  3, 
574,   5  Hum.,  320. 

We  think  the  rule  laid  down,  also,  in  L.  C  In 
Eq.,  p.  564,  that  no  consideration  can  grow  out  of  a 
payment,  or  promise  to  pay  part  of  the  debt  already 
due,  to  support  such  a  contract,  and  make  it  binding, 
so  as  to  discharge  the  sureties,  is  based  on  sound 
principle.  The  promise  of  the  party,  or  payment,  is 
only  part  performance  of  his  previous  existent  obliga- 
tion. He  does  nothing  more  than  he  was  already 
bound  to  do,  and  the  party  receiving  the  money,  or 
promise,  receives  nothing  in  addition  to  what  he  was 
already  entitled  to   receive  under    his  contract.      Such 
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an  agreement  would  interpose  no  obstacle,  in  law,  to 
the  enforcement  of  the   original   contract. 

Taking  these  principles  as  the  basis  of  our  reason- 
ing, the  conclusion  follows,  we  think,  from  a  fair  con- 
struction of  the  testimony,  that  the  creditor,  Summers, 
was  simply  willing  to  indulge  his  debtors,  and  delay 
the  enforcement  of  his  claim,  on  receiving  so  much 
money  as  payment  on  it  as  would  suit  his  necessities 
during  the  year,  that  is,  forty  dollars,  but  that  this 
was  not  a  binding  contract,  which  could  have  been  in- 
terposed by  them  as  a  defence  to  any  action  he  might 
have  brought  on  the  note.  It  is  too  well  settled  to 
need  discussion,  that  mere  delay,  without  legal  obliga- 
tion binding  to  such  delay,  will  not  operate  to  release 
the  sureties. 

We,  therefore,  think  the  Chancellor  was  correct  in 
dismissing  the  injunction  bill.  The  same  is  affirmed, 
with  costs. 


Wm.  J.  Snodgrass  v.  Thos.  J.  Snodgrass,  Adm'r, 

etc.,  et  al, 

1.  Administrator.  Liability  of.  For  assets  mentioned  in  his  inven- 
tory, which  do  not  belong  to  the  estate,  "When  the  inventory 
of  an  administrator,  sworn  to,  is  received  by  the  County  Court, 
be  charges  himself  with  the  items  there  mentioned,  and  is 
estopped  to  deny  his  liability  for  them  as  such  administrator, 
although  the  assets  did  not  properly  belong  to  the  estate,  unless 
he  can  show  he  was  mistaken  in  the  facts  upon  which  he  ad- 
mitted his  liability. 
Taylor  v.  Walker,  1  Helsk.,  7*4;  Code,  «  2,305,  2,241-2. 


158  NASHVILLE: 


Wm.  J.  Snod^rass  r.  Thos.  J.  Snodgrass,  Adm'r,  etc.,  et  al, 

2.  Same.    Liability  of  sureties.    The  sureties  of  an  administrator, 

who  has  charged  himself,  hy  his  inventory,  with  the  rents  of 
land  and  the  hire  of  a  negro,  in  which  his  intestate  was  pos- 
sessed of  only  a  life  estate,  are  not  liable,  though  he  may  be, 
such  sums  having  accrued  after  the  termination  of  intestate^s 
estate  therein,  by  death. 

3.  Same.    Same.    The  sureties  of  an  administrator  are  not  liabe  for 

the  proceeds  of  property  received  by  him  from  the  sale  of  his 
intestate's  land  in  another  State,  his  liability  is  personal. 

2  Hum.,  224;  10  Yerg.,  284;  9  Hum.,  341,  331. 

4.  Evidence.    Administrator's  inventories.    Inventories  and  settle- 

ments of  administrators  have  the  verity  of  judicial  records,  ex- 
cept that  they  may  be  impeached  by  those  interested  in  the 
estate,  as  not  showing  the  full  measure  of  the  administrator's 
liability. 


FROM  WHITE. 


Appeal  from  the  Chancery  Court.  W.  P.  Hickerson, 
Judge^  by  interchange  with  B.  M.  Tillman,  Chancellor. 

E.  L.  Gardenhire  for  Wm.  J.  Snodgrass. 

D.  M.  CoLMS  for  Thos.  J.  Snodgrass. 

Deaderick,  Judge,  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  in  August,  1861,  in  the  Chan- 
cery Court  of  White  County,  alleging  that  complain- 
ant and  defendants  are  heirs  at  law  and  distributees 
of  Margaret  Snodgrass,  deceased,  and  that  defendant, 
Thomas  J.,   is  also   her  administrator. 

The  bill  charges  that  the  administrator,  although 
more  than  two  years  had  elapsed  from  the  date  of 
administration  granted,   had    wholly    failed    to   sell    the 
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personal  estate  of  his  intestate,  consisting  of  household 
property,  beds  and  furniture,  ware  and  articles,  and  a 
yoke  of  steers,  worth  in  all  1^1,000;  that  said  admin- 
istrator had  in  his  hands  the  price  of  a  tract  of  land 
sold  in  Virginia  belonging  to  intestate,  and  pretends 
that  two  of  the  heirs  at  law  and  distribntees,  minors 
at  the  time  of  intestate's  death,  were  entitled  to  the 
whole  of  said  fund,  and  refuses  to  sell  or  distribute 
the  same. 

The  bill  prays  for  an  account  of  the  estate  of 
intestate,  and  of  all  the  funds  in  the  hands  of  said 
Thomas  J.,  due  to  the  heirs  of  Margaret  Snodgrass, 
deceased. 

Thos.  J.  Snodgrass,  administrator  of  Margaret  and 
Lafayette  Snodgrass,  and  Daniel  Wilhite  and  wife, 
Lucinda  J.,   answer  jointly   and  separately. 

Thomas  J.  states  that  he  sold  the  property  of  his 
intestate  not  exempt  from  execution ;  that  he  deliv- 
ered to  his  co-defendants,  Lafayette  and  Lucinda  J., 
who  were  minors  at  the  death  of  their  mother,  cer- 
tain articles  of  property  exempt  from  execution,  to 
which,  he  supposed,  under  the  law,  they  were  en- 
titled, and  that  he  is  ready  and  willing  to  account  to 
those  entitled  for  the  assets  of  said  estate  in  his 
hands. 

Thomas  J.  died  while  the  cause  was  pending  in 
the  Chancery  Coilrt,  and  the  same  was  revived  against 
Lafayette  Snodgrass,  his  administrator. 

Complainants  afterwards  filed  an  amended  bill, 
making    the   sureties  of   Thomas  J.,  the   administrator. 
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defendants  to  the.  bill,  repeating,  in  substance,  the 
charges  of  his  original  bill,  to  which  they  answered, 
contesting  their   liabilities. 

An  account  of  the  assets  of  Margaret  Snodgrass^ 
deceased,  which  were  in  the  hands  of  said  Thomas  J.^ 
the  administrator,  or  which  should  have  come  to  hid 
hands,  was  ordered  and  decree  made,  charging  him 
with  the  property   delivered  to   Lafayette  and   Lucinda 

J. 

The    Master    reported,   taking    as    the    basis   of   his 

report  a  settlement  with  the  Clerk  of  the  County 
Court,  showing  the  amount  of  the  assets  in  the  ad- 
ministrator's hands  of  $1,530.26. 

To   this  report  defendants   filed   exceptions : 

1.  Because  the  administrator  and  his  sureties  are 
charged  with  the  rents  of  lands  and  the  hire  of  a 
negro  that  did  not  belong  to  the  estate  of  said  Mar- 
garet,  she   having  only   a  life  estate   therein. 

2.  The  administrator  and  sureties  were  improperly 
charged  with  $688.25  and  interest,  proceeds  of  sale  of 
land   in   Virginia. 

3.  The  administrator  is  charged  with  all  the  prop- 
erty on  hand  at  the  death  of  intestate,  when  she 
was  entitled,  by  her  husband's  will,  to  one-eighth  of 
it  only. 

There  were  other  exceptions,  but  the  foregoing  are 
all  that  need  be   noticed. 

These  were  allowed  by  the  Chancellor  in  exonera- 
tion of  the  sureties  for  the  administrator,  but  the 
administrator  was    held «  liable,   upon    the    ground    that 
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the  administrator,  having  charged  himself  with  these 
several  items  in  his  settlement  with  the  County  Court 
Clerk,  was  estopped  to  deny  his  liability  for  them  as 
such   administrator. 

The  will  of  Thomas  Snodgrass,  the  father  of  com- 
plainant and  of  the  other  defendants,  who  are  the' 
heirs  at  law  and  distributees  of  Margaret  Snodgrass, 
deceased,  is  in  the  record,  and  shows  very  clearly 
that  the  said  Margaret  had  only  a  life  estate  in  the 
land  and  in  the  slaves  mentioned  therein,  and  an 
equal  interest  in  the  personal  estate  with  her*  children ; 
so  that  her  administrator  was  not  properly  chargeable 
with  either  the  rent  of  the  land  or  hire  of  the  slave 
accruing   after   her   death. 

By  Sec.  2,305  the  settlement  of  the  administrator, 
when  made  and  recorded,  shall  be  prima  facie  evi- 
dence  for  the   accounting  party. 

This  leaves  it  open  for  the  distributees,  or  other 
persons  interested,  to  impeach  the  settlement,  and  to 
show,  by  proof,  that  the  account,  as  stated,  is  not 
correct. 

The  County  Court  has  the  jurisdiction  expressly 
conferred,  by  statute,  to  receive  from  the  administra- 
tor an  inventory  of  the  goods  and  chattels  of  de- 
ceased, sworn  to  by  him,  and  order  it  to  be  recorded 
in  a  book   of  inventories,   §§   2,241-2. 

Thus  the  inventories  and  settlements  of  administra- 
tors are  put  upon  the  records  of  the  County  Court, 
having  the   verity  of  judicial   records,  except   that  they 

may    be    impeached    by    those    interested    in   the   estate 
11 
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as  not    showing    the    full    measure  of    the    administra- 
tor's   liability. 

As  against  the  administrator^  the  inventory  fiir- 
nished  and  made  out  and  sworn  to  by  him  is  con- 
clusive to  charge  him^  unless  he  can  show  that  he 
was  mistaken  in  the  facts  upon  which  he  admitted  his 
liability. 

In  the  case  of  Taylor  v.  WaUcei^,  1  Heisk.,  734, 
this  Court  held,  that  Walker,  who  had  filed  his  bill 
for  the  sale  of  land,  as  administrator  of  Taylor,  which 
bill  was  sworn  to,  was  estopped  by  the  statements  of 
the  bill  from  afterwards  setting  up  title  to  the  land. 
So,  we  think,  that  Snodgrass,  as  administrator  of  his 
mother,  is  estopped  to  deny  that  he  had  in  his  hands 
the  assets,  which  he  admitted  he  had,  by  the  inven- 
tory which  he  filed  in  the  County  Court,  and  which 
was   sworn   to   by   him. 

The  answer  of  T.  J.  Snodgrass  admits  the  receipt 
of  the  $588.25  belonging  to  the  estate  of  his  mother 
in  Virginia,  and  shows  that  assets  of  his  father's  estate 
charged  to  himself,  as  administrator  of  his  mother,  are 
in  his  hands,  and  are  due  to  the  parties  who  are 
seeking  to  recover  them,  and  that  he  is  liable,  as 
charged,   but  not  in  his  character  of  administrator,  etc. 

This  view  is  conclusive  of  the  liability  of  the  ad- 
ministrator, for  all  the  assets  admitted,  including  the 
$588. 

But  we  are  of  opinion  that  the  sureties  of  the  ad- 
ministrator are  not  responsible  for  either  of  these  sums, 
because   the    hire  of   the   negro    and    the    rent  of   the 
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land  accrued  after  the  death  of  Mrs.  Snodgrass,  and 
after  her  estate  in  the  negro  and  land  had  terminated. 
And  as  to  the  proceeds  of  the  sale  of  the  land  in 
Virginia,  it  was  not  assets  of  her  estate  in  Tennessee, 
where  administration  was  granted,  but  was  received  by 
Thomas  J.  in  Virginia,  not  in  his  character  of  ad- 
ministrator in  Tennessee,  for  as  such  administrator  he 
had  no  right  to  demand  or  receive  it;  not  receiving 
it  as  administrator  in  Tennessee,  he  is  not  responsible 
in  that  character,  and  his  sureties  here  are  not  re- 
sponsible for  it.  2  Hum.,  224 ;  10  Yerg.,  284  ;  9  Hum., 
341,  331. 

The  result  is,  the  decree  of  the  Chancellor  must 
be  affirmed,  and  the  complainants  will  pay  the  costs 
of  this  Court,  and  the  executors  of  Thomas  J.  Snod- 
grass  and  of  David  Snodgrass  pay  the  costs  of  the 
Chancery  Court. 


Martin  Enley,  in  Error,  v.  J.  B.  W.  Nowlin. 

1.  Plkadino.    ^1  party,  for  whose  use  a  suit  is  brought,  is  the  real 

plaintiff.     When,    The  words  ^*for  the  use,  etc.,"  should  he  treated 
*as  surplusage.     When.    The  vendee  of  a  tenant's  interest  in  a 
crop,  brought  an  action  for  conversion  against  the  landlord  in 
the  tenant's  name,  for  his  use. 

Held,  That  the  vendee  was  the  real  plaintiff,  and  the  words,  "  for 
the  use,  etc.,"  should  have  been  treated  as  surplusage,  and 
that  the  plaintiff's  cause  was  improperly  dismissed  for  so 
technical  an  error. 

2.  Lbasb.    Assignment  of  interest  in  crop  before  maturity  by  lessee,  is 
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no  abandonment  of  contract  to  cultivate  the  crop  for  a  specific  in- 
terest. When.  Where  a  lessee  transfers  his  interest  in  a  crop 
before  maturity,  without  the  lessor's  consent,  stipulating  for 
the  performance  of  his  services  under  the  agreement  of  lease, 
he  does  not  thereby  abandon  his  contract,  so  as  to  defeat  an 
action  against  the  lessor,  for  conversion,  by  the  purchaser  of  his 
interest. 

3.  Arouexdo.    Landlord  and  Tenant.  Where  a  tenant,  who  contracts 

to  cultivate  a  crop  for  a  specific  interest  in  the  same,  fails  to  com- 
ply with  the  terms  of  his  agreement,  the  landlord  may  maintain 
an  action  against  him  for  damages  occasioned  by  such  failure. 

4.  Facts.    Eady  rented  land  from  Nowlin,  and  agreed  in  writing 

to  pay  him  a  part  of  the  crop  as  rent.  The  contract  also 
specified  how  the  land  should  be  cultivated.  Eady,  after  the  corn 
was  matured,  sold  his  interest  in  the  crop  to  one  Enley,  who 
offered,  at  the  proper  time,  to  deliver  N'owlin  his  part  of  the 
crop,  but  was  not  allowed  to  do  so  by  N'owlin,  who  took  posses- 
sion and  converted  the  entire  crop  to  his  own  use,  whereupon 
Enley  sued  Nowlin  for  a  conversion  of  the  crop.  The  warrant 
is  to  answer  Mitchell  Eady  for  the  use  of  Martin  Enley. 


FROM   BEDFORD. 


Appeal  from  the  Circuit  Court.  W.  P.  Hickerson, 
Judge. 

Jas.  L.  Scuddbr,  T.  B.  IviE  and  Tho3.  R.  Myers 
for  Eady. 

E.   Cooper  for   Nowlin. 

M'Farland,  J.,  delivered  the  opinion  of  the 
Court. 

Mitchell  Eady  rented  from  Nowlin  a  tract  of  land^ 
upon  which  he  was  to  raise  a  crop,  and  pay  or  de- 
liver to   Nowlin   one-half  of   the   crop  for  rent.       The 
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I  terms   of    the    agreement    was   set    forth    in   a   written 

I 

contract,  specifying  the  manner   in  which  the   land   was 
!  to  be  cultivated.       On  one  side   it  was  maintained   that 

this  was  afterwards  modified  by  a  verbal  agreement. 
This  was  denied  by  the  other  side.  About  the  last 
of  August  or  first  of  September,  after  the  cultivation 
of  the  corn  was  completed,  but  before  it  was  matured, 
Eady  sold  his  half  interest  in  the  corn  to  Enley, 
and  moved  away.  Enley  notified  Nowlin  about  the 
15th  of  November,  that  he  was  ready  to  gather  the 
crop  and  deliver  him  his  half.  Nowlin  refused  to 
allow  him  to  do  so,  but  took  possession,  and  conver- 
ted the  entire  crop  to  his  own  use.  Such,  at  least, 
is  the  plaintiflPs  proof.  Thereupon  this  action  was 
commenced  before  a  Justice  of  the  Peace  against 
Nowlin,  for  the  conversion  of  the  corn.  The  warrant 
is  to  answer  "Mitchell  Eady  for  the  use  of  Martin 
Enley."  The  main  contest  in  the  proof  was  upon 
the  question  whether  Eady  cultivated  the  crop  in  ac- 
cordance with  the  stipulations  of  the  written  contract, 
and  whether  the  crop  was  as  good  as  should  have 
been  raised  upon  the  land.  The  charge  of  the  Judge 
consisted  of  two  propositions,  both  of  which  were  con- 
clusive against  the  plaintiff's  right  to  recover,  and  both 
of  which,  we  think,  are  manifestly  erroneous,  at  least 
as  understood   by   the  jury, 

1.  The  jury  were  instructed  that  if  Eady  sold  the 
crop  to  Enley  in  the  fall,  before  it  was  gathered,  and 
Nowlin  converted  the  corn,  this  would  give  a  right 
of  action   to    Enley,   and    he   alone   could    maintain   an 
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action  for  the  conversion.  By  this  we  understand 
that  the  present  action^  being  in  the  name  of  Eady 
for  the  use  of  Enley,  instead  of  in  the  name  of  Enley 
alone,   could   not   be   maintained. 

It  is  true  that  an  action  of  tort  for  the  conver- 
sion of  personal  property  ought  not  to  be  brought  in 
the  name  of  one  party  for  the  use  of  another.  This 
course  is  adopted  in  suits  on  contracts  not  negotiable, 
where  the  title  to  the  paper  does  not  pass  to  the 
assignee.  But  where  an  action  is  brought  in  the  name 
of  one  party  for  the  use  of  another,  the  real  plaintiff 
is  the  party  for  whose  use  the  suit  is  brought,  as 
provided  by  the  Code,  Sec.  2,795.  The  words  in  the 
warrant,  showing  that  the  suit  was  brought  in  the 
name  of  ^'  Eady  for  the  use,''  etc.,  should  have  been 
treated  as  surplusage,  and  the  cause  regarded  as  an 
action  in  the  name  of  Martin  Enley.  The  plaintiff's 
cause  ought  not  to  have  been  disposed  of  upon  a 
ground   so   technical. 

The  second  proposition  is,  in  substance,  that  if  Eady 
sold  out  to  Enley  with  the  agreement,  that  the  latter 
was  to  take  the  place  of  the  former,  and  perform  the 
service  stipulated  in  the  contract,  Nowlin  would  not 
be  bound  by  this  without  his  own  consent  to  it,  and 
this  would  be  such  an  abandonment  or  breach  of  the 
contract  that   neither   Eady   or   Enley   could   recover. 

It  has  never  been  doubted  that  a  lease  is  assign- 
able without  the  assent  of  the  lessor,  unless  there  be 
a  stipulation  against  it,  and  a  renter  may  sub-let  the 
premises;   but   this   is   not   a   case   strictly   of   assigning 
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a  lease  or  sub-letting  premises.  The  corn  crop  was 
made,  so  &r  as  it  could  be  by  cultivation;  all  the 
services,  in  regard  to  this  crop,  remaining  to  be  per- 
formed  by  Eady,  was  to  gather  and  divide  the  crop. 
To  say  that  if  he  attempted  to  sell  his  interest,  or 
part  of  the  crop,  stipulating  with  his  vendee  that  he 
shall  gather  and  divide  the  crop  in  his  stead;  that 
because  Nowlin  did  not  assent  to  this,  both  Eady  and 
Enley  thereby  lost  all  right  to  the  crop,  and  Nowlin 
thereby  acquired  the  right  to  take  possession  and  ap- 
propriate it  all  to  his  own  use,  is  a  proposition  we 
can   not  assent  to. 

If  Eady  had  previously  failed  to  comply  with  his 
contract  as  to  the  cultivation  of  the  premises,  we 
suppose  this  would  give  to  Nowlin  the  right  to  main- 
tain an   action   against  him   for   damages. 

The   judgment   will    be    reversed    and    a   new    trial 
awarded. 


168  NASHVILLE: 


W.  A.  Hunter  v,  Litterer  &  Cabler. 


W.  A.  Hunter 'V.  Litterer  &  Cabler. 

1.  Action        Employer  and  Employee.      How  and  to   tdhat   extent 

anemployee  may  recover  compensation  or  damages,  when  discharged 
for  stealing.  If  an  employee  be  guilty  of  stealing  money  from 
his  employer,  and  is  unfaithful  to  his  trust,  his  employer  will 
be  justified  in  discharging  him  from  his  service.  In  suqh  case 
he  could  not  recover  at  all  upon  the  contract,  but  only  on 
a  count  in  quantum  meruit  for  the  value  of  such  services  as 
were  rendered,  and  of  which  the  employer  received  the 
benefit. 

Cases  cited:  Jones  v.  Jones,  2  Swan,  605. 

2.  Same.    Pleading,    This  action  was   brought  upon  the   contract 

for  salary.  The  Court  hold,  the  plaintiflF  is  entitled  to  recover 
only  in  quantum  meruit,  and  on  remanding  the  case,  allow  him 
to  amend  his  declaration,  by  adding  a  count  to  this  effect. 


PROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  Eugene  Cary, 
Judge. 

Edward   H.   East   and    Tim   Haley   for   Hunter. 

M.  M.  Brien,  jr.,  for  Litterer  and   Cabler. 

Freeman,   J.,   delivered   the  opinion  of  the   Court. 

The  declaration  in  this  case  is,  the  plaintiff  sues 
the  defendants  for  $1,155,  which  he  says  is  due  him 
as  a  balance  on  salary  for  work  and  labor  done,  from 
about  the  22d  of  September,  1866,  to  July,  1868, 
which   sum   is   due   and>  unpaid,   etc. 
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The  pleas  are,  in  substance,  non  assumpsit,  payment 
in  two  separate  pleas,  though  in  one  called  a  set-off; 
and  fourth,  that  the  plaintiff  had  been  clerk  and  sales- 
man  of  defendants   from   the   — » —   day  of  1867  to  the 

day  of  1868,  and   by  virtue  of  said  position   had 

received  large  sums  of  money  for  the  sale  of  goods, 
and  collections,  amounting  to  $5,000,  all  of  which  he 
had  failed  to  account  for,  as  he  was  bound  to  do, 
but  unlawfully  appropriated  the  same  to  his  own  use, 
to  defendants'  damage,  etc.,  which  they  plead  as  a  set- 
off. 

Plaintiff  took  issue  on  the  first  and  second  pleas, 
and  to  the  third,  alleging  payment  of  $1,995  as  money 
paid,  that  this  sum  had  been  allowed  as  a  credit  on 
his  account  for  services,  exhibiting  the  account  in  the 
plea  as  for  salary,  at  $1,800  per  annum,  with  this 
sum   credited^  on    it. 

To  the  fourth  plea,  plaintiff  replied  that  he  did 
not  receive  any  money  from  any  source  by  reason  of 
his  situation,  at  any  time,  for  which  he  did  not  faith- 
fully  account. 

Upon  these  issues  the  parties  went  to  trial,  and  a 
jury  gave  a  verdict  for  plaintiff  for  the  sum  of  $977, 
from  which  there   is   an   appeal   in  error  to  this  Court. 

We  think  it  clear  this  is  not  a  suit  on  a  quantum 
meruit  to  recover  for  work  and  labor  done,  what  such 
work  or  services-  were  really  worth,  but  a  suit  on  the 
contract  set  up  in  the  rejoinder  to  defendants'  plea  of 
payment  of  $1,900,  and  attempted  to  be  proven,  of 
an  agreement  to   pay   a  salary   of    $1,800    per  annum. 
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This  being  so,  the  question  was,  was  there  such  a 
contract — and  if  so,  had  plaintiff  performed  the  service 
according  to  the  contract?  The  proof  shows  plaintiff 
was  suspected  of  stealing  money  from  his  employers, 
and  being  un&ithful  to  his  trust  in  his  employment. 
If  this  was  true,  then  the  defendants  would  be  justi- 
fied in  discharging  him  from  their  service,  and  he, 
having  broken  his  contract,  not  having  performed  it, 
could  not  recover  at  all  on  the  contract,  but  only  on 
a  count  in  quantum  meruit  for  the  value  of  such  ser- 
vices a&  were  rendered,  and  of  which  the  defendants 
received  the   benefit.       Jones  v.  Jones,  2   Swan,  605. 

In  this  view  of  the  case,  the  questions  debated  do 
not  arise  on  the  pleadings,  and  the  case  must  be  re- 
versed for  want  of  evidence  to  support  the  verdict. 
On  remanding  the  case,  the  plaintiff  can  amend  his 
declaration  by  adding  a  count  upon  a  qv^intum  meruUy 
and  thus  the  question  may  be  raised  as  to  what  is 
the  measure  of  compensation  to  which  he  may  be  en- 
titled, on  the  assumption  that  he  was  properly  dis- 
charged, but  had  rendered  valuable  service  to  the  de- 
fendants,  for  which   they   may   be   liable. 

Reverse  the   case,   and   remand   for  a   new  trial. 
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Thos.  F.  Perkins,  Clerk,  etc.,  v.  Chas.  N.  Gibbs, 

Secretary,  etc. 

1.  The  Act  of  March  19,  1873,  kntitlkd  "  An  Act  to  provide 

Justices  of  the  Peace  of  this  State  with  the  Statute 
Laws,  and  the  Revised  Statutes  of  Tennessee,  by  Thomp- 
son A  Stbger,"  with  proviso.  Construed,  The  Clerk  of  the 
County  Court,  under  the  Act  of  1873,  is  vested  with  special,  and, 
therefore,  limited  powers.  He  is  to  take  the  affidavits  of  the  Jus- 
tices who  claim  copies,  and  to  determine  whether  they  come 
within  the  jurisdiction  of  the  Act,  and  then  he  is  to  certify  the 
result  to  the  Secretary  of  State  His  jurisdiction  heing  special 
and  summary,  his  judgment  depends  for  its  validity  upon  the 
recitals  on  its  face.  He  must  show  the  facts  which  support  his 
jurisdiction  and  judgment.  In  other  words,  the  facts  stated  in 
the  affidavits  must  constitute  the  grounds  of  his  judgment,  and 
must  be  therein  stated,  otherwise  they  are  nullities,  and  not 
binding  on  the  Secretary  of  State.  A  Clerk's  certificate, 
wherein  no  statement  of  facts  appear,  but  simply  his  conclu- 
sion as  to  the  legal  e£fect  of  the  affidavits,  is  bad. 

2.  Same.      Same,      It   is   obvious    from   the    enacting   clause  of 

the  Act  under  consideration,  as  well  as  other  provi- 
sions which  follow  the  proviso,  that  it  was  not  the 
intention  of  the  Legislature  to  require  copies  of  the 
revised  statutes  to  be  furnished  to  Justices,  except  in 
the  following  cases,  viz. :  1 .  When  a  Justice  has  not  been 
furnished  with  the  Code,  or  the  revised  Code.  2.  When 
his  predecessor  was  furnished  with  the  Code  or  the  revised 
statutes,  but  has  failed  to  hand  it  over  to  his  successor,  and  his 
successor  has  been  unable  to  recover  it  by  law.  3.  When  the 
Code,  or  revised  Code,  was  not  furnished  to  his  predecessor. 
4.  When  the  Code  or  revised  statutes  furnished  to  his  predeces- 
sor has  been  lost  or  destroyed.  The  intention  of  the  Legisla^ 
ture  is  clearly  expressed  as  to  the  furnishing  the  revised 
statutes  in  the  four  classes  of  cases  enumerated.  It  is  manifest 
that  these  provisions,  as  well  as  the  enacting  clause,  are 
irreconcilable  with  the  idea  that  any  Justice  who  may  have 
lost  one  of  the  printed  Acts,  is  thereby  entitled  to  a  copy  of  the 
revised  statutes. 
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3.  SAifB.    Same.    It  was  supposed  by  the  Legislature  that  there 

might  be  new  counties,  whose  Justices  had  not  been  supplied 
with  the  Code  and  the  subsequent  Acts,  and  the  proviso  was  in* 
tended  to  furnish  the  Justices  so  situated  with  the  revised 
statutes.  Under  this  construction  there  is  no  antagonism  be- 
tween the  proviso  and  the  other  portions  of  the  Act. 

4.  Statutes.      Construction   of.     The  Court  inust  be  governed  by  t?ie 

intention  of  a  statute.  When.  Heldy  "  Our  business  is  to  ascer- 
tain and  declare  the  intention  of  the  Legislature  To  do  this 
we  are  to  look  at  the  entire  Act,  and  if  there  are  inconsistent 
provisions,  which  can  not  be  reconciled,  then,  if  the  intention  Is 
apparent,  we  are  to  follow  that,  even  if,  in  so  doing,  we  depart 
from  the  letter  of  the  statute." 

Case  cited :  The  State  v.  Clarksville  and  Russell ville  Turnpike 
Co.,  2  Sneed,  89. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  Nathaniel 
Baxter,  Judge. 

Thos.   M.   Steger  for    Perkins. 

James  W.   McHenry    for    Gibbs. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

This  is  a  proceeding  in  the  Circuit  Court  of 
Davidson  County,  by  the  Clerk  of  the  County  Court 
of  Williamson  County,  against  the  Secretary  of  State, 
to  compel  him  to  deliver  to  said  Clerk  eight  copies 
of  Thompson  &  Steger's  Revised  Statutes,  in  pursu- 
ance of  the  Act  of  1873,  ch.  56.  Upon  his  applica- 
tion for  the  Revised  Statutes  the  Clerk  presented  to 
the   Secretary   of   State   the   following  certificate: 
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''I,  Thos.  F.  Perkins,  Clerk  of  the  County  Court 
of  Williamson  County,  Tenn.^  hereby  certify  that  the 
following-named  Justices  of  the  Peace  of  my  county 
have  complied  with  the  provisions  of  the  Act  passed 
on  the  19th  of  March,  1873,  by  the  General  Assembly 
of  Tennessee,  entitled  ^an  Act  to  provide  the  Justices 
of  the  Peace  of  this  State  with  the  Statute  Laws,' 
and  that  they  are  entitled  to  receive  copies  of  the 
Revised  Statutes  of  Tennessee,  by  Thompson  & 
Steger." 

Upon  the  return  to  an  alternative  mandamus,  the 
defendant  moved  the  Court  to  quash  the  writ,  and 
to  dismiss  the  petition.  The  motion  to  dismiss  was 
sustained,   and   the   petitioner   has   appealed. 

The  question  involved  in  this  case  makes  it  neces- 
sary for  us  to  construe  the  Act  of  March  19,  1873,  en- 
titled "an  Act  to  provide  Justices  of  the  Peace  of  this 
State  with   Statute   Laws.'' 

The  title  of  the  Act  manifests,  with  sufficient  clear- 
ness, its  general  purpose  and  object.  It  may  aid  us, 
in  ascertaining  its  true  meaning,  to  revert  to  the  reason 
which  made  such  an  Act  necessary.  It  is  the  estab- 
lished policy  of  the  Stat€  to  supply  each  Justice  of 
the  Peace  with  a  copy  of  the  printed  Acts  of  the 
General  Assembly,  to  go  to  his  successor.  At  different 
intervals  of  time  it  has  been  the  policy  to  provide 
the  Justices  with  copies  of  the  statutes  compiled,  or 
revised,  or  codified.  When  the  statutes  were  codified 
in  1858,  each  Justice  of  the  Peace  was  furnished  with 
a  copy  of  the   Code,   not  as  his   private   property,  but 
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to  be  held  and  used  in  his  official  capacity^  and  to 
be  transmitted  or  transferred  to  his  successor.  In  like 
manner^  since  the  Code^  each  Justice  has  been  fur- 
nished with  a  copy  of  the  printed  Acts  of  each  suc- 
cessive  session   of  the   Legislature. 

From  the  constant  changes  taking  place  in  the 
offices  of  Justices  of  the  Peace,  from  death,  resigna- 
tion, expiration  of  term,  creation  of  additional  Justices 
in  cities  or  towns,  and  the  establishment  of  new 
counties,  it  has  always  been  found,  that  after  the  lapse 
of  a  few  years,  many  Justices  of  the  Peace  are  not 
supplied  with  the  Code  and  printed  Acts,  either  from 
failure  to  be  suplied  originally,  or  in  consequence  of 
the  increase  of  the  number  of  Justices  by  special  legis- 
lation, or  by  the  creation  of  new  counties,  or  by  the 
failure  of  Justices  to  preserve  and  turn  over  to  their 
successors  the  books  of  their  offices,  or  on  account  of 
the  destruction  and  loss  of  the  books  from  various 
casualties. 

It  was  to  remedy  this  state  of  things  that  the 
Legislature,  in  1873,  enacted  the  statute  "to  provide 
Justices  of  the  Peace  of  this  State  with  Statute  Laws/' 

The  first  provision  in  the  Act  designates  the  Clerks 
of  the  County  Courts,  and  the  Secretary  of  State,  as 
the  officers  through  whom  the  Justices  are  to  be  sup- 
plied with  the  Revised  Statutes,  by  Thompson  &  Steger. 
Upon  the  certificate  of  the  County  Clerk  that  any 
Justice  is  not  supplied  with  a  copy  of  the  Code  of 
1858,  it  is  the  duty  of  the  Secretary  of  State  to  de- 
liver   to    the    Clerk   a    copy   of   the    Revised    Statutes, 
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which,  by  a  subsequent  provision,  is  to  contain  all  the 
Acts,   including  those   of  the   session   of  1873. 

This  provision  for  furnishing  any  Justice  who  is 
not  supplied  with  the  Code,  with  a  copy  of  the  Re- 
vised Statutes,  is  followed,  by  this  proviso :  "  That  the 
Revised  Statutes  aforesaid  shall  only  be  furnished  to  the 
Justices  of  the  Peace  of  any  county,  when  it  shall  ap- 
pear from  their  affidavits  that  they  are  not  supplied 
with  the  Code  of  1858,  and  the  subsequent  Acts 
of  the   General   Assembly." 

If  this  proviso  should  be  regarded  as  an  indepen- 
dent and  separate  statute,  or  section  of  a  statute,  it 
might  be  construed  to  mean  that  any  Justice  of  any 
county,  who  might  make  affidavit  that  he  is  not  now 
supplied  with  the  Code  and  the  subsequent  statutes, 
from  having  lost  one  or  more  of  the  printed  Acts 
which  had  been  furnished  to  him  or  his  predecessor, 
might  be  entitled  to   a  copy  of  the   Revised  Statutes. 

Our  business  is  to  ascertain  and  declare  the  inten- 
tion of  the  Legislature.  To  do  this  we  are  to  look 
at  the  entire  Act,  and  if  there  are  inconsistent  pro- 
visions, which  can  not  be  reconciled,  then,  if  the  in- 
tention is  apparent,  we  are  to  follow  that,  even  if  in 
so  doing  we  depart  from  the  letter  of  the  statute. 
Uie  Stale  v.  ClarksviUe  and  RusseUviUe  Turnpike  Co,,  2 
Sneed,   89. 

It  is  obvious  from  the  enacting  clause  of  the  Act 
under  consideration,  as  well  as  other  provisions  which 
follow  the  proviso  just  quoted,  that  it  was  not  the  in- 
tention   of    the    Legislature    to    require    copies    of   the 
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Revised   Statutes  to   be  furnished   to  Justices,  except   in 
the   following  cases,   viz. : 

1.  When  a  Justice  has  not  been  furnished  with  the 
Code,   or  the    Revised   Code. 

2.  When  his  predecessor  was  furnished  with  the 
Code  or  the  Revised  Statutes,  but  has  failed  to  hand 
it  over  to  his  successor,  and  his  successor  has  been 
unable   to   recover   it  by   law. 

3.  When  the  Code  or  Revised  Code  was  furnished 
to   his   predecessor. 

4.  When  the  Code  or  Revised  Statutes  furnished  to 
his   predecessor   has   been   lost   or   destroyed. 

The  intention  of  the  Legislature  is  clearly  expressed 
as  to  the  furnishing  the  Revised  Statutes  in  the  four 
classes  of  cases  enumerated.  It  is  manifest  that  these 
provisions,  as  well  as  the  enacting  clause,  are  irrecon- 
cilable with  the  idea  that  any  Justice,  who  may  have 
lost  one  of  the  printed  Acts,  is  thereby  entitled  to  a 
copy  of  the   Revised  Statutes. 

What,  then,  was  the  intention  of  the  LfCgislature  in 
the  proviso  "that  the  Revised  Statutes  shall  only  be 
furnished  to  the  Justices  of  the  Peace  of  any  county 
where  it  shall  appear  from  their  affidavits  that  they 
are  not  supplied  w^ith  the  Code  of  1858,  and  the  sub- 
sequent Acts  of  the  General  Assembly."  The  clause 
has  reference  to  the  condition  of  the  Justices  of  any 
county,  and  evidently  assumes  that  there  may  be  some 
counties  whose  Justices  had  not  been  furnished  with 
the  Code  and  the  subsequent  Acts.  It  was  intended 
to    provide    for    the    Justices   of   such    counties,   or    at 
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least  for  sach  of  them  as  would  make  affidavit  that 
they  had  not  been  furnished  with  the  Code  and  the 
subsequent  Acts. 

It  was  supposed  by  the  Legislature  that  there  might 
be  new  counties  whose  Justices  had  not  been  supplied 
with  the  Code  and  the  subsequent  Acts,  and  the 
proviso  was  intended  to  furnish  the  Justices  so  situated 
with  the  Revised  Statutes.  Under  this  construction 
there  is  no  antagonism  between  the  proviso  and  the 
other  portions   of  the   Act. 

Assuming  that  we  have  correctly  developed  the  in- 
tention of  the  Legislature,  the  question  arises :  Was 
the  Secretary  of  State  bound  to  furnish  the  copies  of 
the  Revised  Statutes  applied  for  by  the  County  Court 
Clerk,  upon  the  certificate  presented  for  that  purpose? 
He  certifies  that  the  several  Justices  named  are  en- 
titled to  copies  under  the  Act  of  1873,  but  this  is 
merely  the  conclusion  of  the  Clerk,  from  his  view  of 
the  facts  and  of  the  law.  He  is  vested  with  special 
and,  therefore,  limited  powers  in  the  premises.  He 
is  to  take  the  affidavits  of  the  Justices  who  claim 
copies,  and  to  determine  whether  they  come  within  the 
provisions  of  the  Act,  and  then  he  is  to  certify  the 
result  to  the  Secretary  of  State.  His  jurisdiction 
being  special  and  summary,  his  judgment  depends  for 
its  validity  upon  the  recitals  on  its  face.  He  must 
show  the  facts  which  support  his  jurisdiction  and  his 
judgment.  In  other  words,  the  facts  stated  in  the 
affidavits  must  constitute  the   grounds  of  his  judgment, 
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and  must  be  therein  stated^  otherwise  they  are  nullities, 
and   not  binding  on  the  Secretary  of  State. 

Upon  looking  to  the  certificate  of  the  Clerk,  we 
find  in  it  no  statement  of  facts,  but  simply  his  con- 
clusion as  to  the  legal  effect  of  the  affidavits.  The 
Secretary  of  State  was  not  bound  to  deliver  the  copies 
applied   for  on  such   certificates. 

The  petition  was  properly  dismissed,  and  the  judg- 
Dlent  is  affirmed. 


C.  M.  Stuakt  v.  The  State. 

1.  Judges  of  thb  various  Courts.    May  interchange.     When,    Sec- 

tions Sy915,  S,916,  5f917  of  the  Code  construed.  Although  these 
sections  do  not,  in  express  words,  sny  that  a  Circuit  Judge  may 
interchange  with  the  judge  of  a  special  Crinii^al  Court,  yet  this 
is  fully  implied.  They  are  judges  of  the  State  at  large,  and  as 
such  may  exercise  the  duties  of  the  office  in  any  othor  circuit 
or  district  of  tlie  State.  The  word  "judges"  in  Sec.  3,916 
and  previous  sections  of  the  same  article,  is  not  necessarily  re- 
stricted in  its  meaning  to  Circuit  Judges. 

2.  Criminal  Law.    Homicide.     Court  need  not  define  murder  in  first 

degree  in  charge  to  jury.  When,  The  Judge,  in  his  charge,  failed 
to  define  murder  in  the  first  degree;  the  reason  for  this  was, 
tliat  the  prisoner  had,  on  a  former  trial,  heen  acquitted  of  this 
part  of  the  charge,  and  could  not  again  he  tried  for  it.  The 
Court,  however,  defined  murder  in  the  second  degree.  Heldf 
the  prisoner  could  not  have  heen  prejudiced  by  such  failure, 
and  there  was  no  error. 

3.  Same.    Same,     Charge  of  Court  upon  question  of  unsoundness  of 

mindf  caused  by  mania  a  potu.    The  prisoner  was  indicted  for 
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murder;  his  defence  was  temporary  insanity,  caused  by  the 
nse  of  intoxicating  liquor,  and  Icnown  as  *'  mania  a  potu,"  or 
'*  delirium  tremens."  The  phrases  mania  a  potu^  delirium 
tremens,  or  similar  terms,  were  not  employed  in  the  charge  of 
the  Court.  The  terms  '*  unsoundness  of  mind,"  and  **  insanity" 
having  been  used.  The  instruction  to  the  jury  was,  that  such 
unsoundness  of  mind,  or  a  reasonable  doubt  of  the  prisoner's 
sanity,  whether  the  disease  be  permanent  or  temporary,  caused 
by  the  voluntary  use  of  ardent  spirits,  or  otherwise,  was  suffi- 
cient to  release  the  prisoner. 

Held,  It  was  not  essential  that  the  charge  should  have  specially 
defined  the  various  classes  and  types  of  insanity.  It  is  the  un- 
soundness of  mind  that  excuses  the  act.  According  to  the  proof, 
mania  a  potu  is  a  disease  in  which  the  mind  is  unsound.  The 
language  of  the  charge  Is  sufficiently  comprehensive  to  embrace 
the  class  of  insanity  in  question.  If  the  proof  made  out  a  case 
of  mania  a  potu,  it  established  a  case  of  mental  unsoundness. 
As  to  this  part  of  the  charge,  there  was  no  error. 

Case  cited:  Dove  v.  The  State,  3  Helsk.,  370.  Rogers  v.  The 
SUte,  2  Metcalf. 

4.  Samk.      Same,      Prisoner    must    know    right  from   wrong.     The 

charge  of  the  Court  was,  in  substance,  that  the  accused  mus . 
know  that  the  act  was  wrong — that  is,  he  must  know  and  be 
conscious  that  this  particular  act  was  wrong;  further,  he  must 
know  the  consequences,  one  being  his  punishment. 

Heldf  The  language  of  the  Judge,  though  very  brief,  is  quite 
comprehensive,  and  is  as  well  adapted  to  the  understanding  of 
a  jury  as  a  more  elaborate  statement  would  have  been,  and  is 
sufficient. 

5.  Same.    Same.     Evidence.    Name  of  person  slain.    There  was  no 

proof  to  show  that  the  person  slain  was  Agnes  Stuart,  the  wife 
of  the  prisoner,  as  charged  in  the  indictment,  though  the  per- 
son slain  was  shown  to  be  the  prisoner's  wife,  Mrs.  Stuart. 
There  was  no  contest  over  the  fact  of  killing,  and  the  wit- 
nesses did  not  speak  of  the  deceased  as  Agnes  Stuart. 

Held,  This  omission  is  of  no  consequence. 

Cases  cited :  Joyce  v.  The  State,  2  Swan. 

6.  Saice.    Same.     Verdict  of  jury  in  criminal  cases.     What  degree  of 

weight  entitled  to.  The  Court  say;  "The  verdict  of  a  jury  is 
entitled  to  weight ;  it  removes  the  presumption  of  the  prisoner's 
innocence,  and  the  superior  advantages  possessed  by  the  jury 
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and  Judge  below,  in  seeing  and  hearing  witnesses,  and  a  full 
examination  of  the  case,  must  be  recognized.  Making  due 
allowance  for  this,  however,  shall  we  give  the  same  effect  to 
the  verdict  of  a  jury,  by  which  a  person  is  sentenced  to  death, 
that  we  would  where  it  simply  settles  the  title  of  a  horse  or  a 
cow  ?    Without  hesitation  we  say  no." 

Case  cited :    Dains  v.  The  State,  2  Hum. 


FROM    DAVIDSON. 


Appeal  from  the  Criminal  Court.  W.  P,  Hicker- 
SON,   Judge^  by   interchange. 

Attoeney-General  Heise:ell  for  State. 

M.  M.  Brien,  Jr.,  and  John  D,  Brien,  for  Stuart. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

The  prisoner  appeals  from  the  judgment  of  the 
Criminal  Court  of  Davidson  County,  rendered  upon 
the  verdict  of  a  jury  finding  him  guilty  of  murder 
in  the  second  degree,  upon  an  indictment  charging 
him  with  the  murder  of  his  wife,  Agnes  Stuart,  He 
was  before  this  Court  at  a  former  term,  upon  a  similar 
conviction;  the  judgment  was  reversed,  and  a  new  trial 
awarded  for  error  in  the   Judge's  charge. 

Various  errors  are  now  assigned: 

First,  it  is  argued  that  Judge  Hickerson,  of  the 
Sixth  Circuit,  was  not  authorized  by  law  to  interchange 
with  Judge  Frazier,  of  the  Criminal  Court  of  David- 
son County.  It  appears  that  Judge  Hickerson  signed 
the  bill  of  exceptions,  and  from  this  it  is  apparent 
he  presided  upon  the  trial,  though  the  record  does  not 
show  the  fact  that  he  was  holding  by  interchange  with 
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Judge  Frazier.  No  question  was  made  in  the  Court  be* 
low,  as  to  the  power  or  jurisdiction  of  Judge  Hickerson, 
and  we  think  no  such  question  could  have  been  success- 
fully made.  By  Section  of  the  Code  3,915,  "Judges 
and  Chancellors  are  judges  and  chancellors  for  the 
State  at  large,  and  as  such  may,  upon  interchange,  or 
other  lawful  ground,  exercise  the  duties  of  office  in  any 
other  judicial  circuit  in  the  State." 

The  word  "judges"  in  this  and  the  preceding 
sections  of  the  same  article,  is  not  necessarily  re- 
stricted in  its  meaning  to  Circuit  Judges.  Sec.  3,916 
authorizes  Circuit  Judges  to  interchange,  and  3,917 
enacts  that  chancellors  may  also  interchange  with  each 
other  and  with  judges  of  the  Circuit,  Criminal  or 
other  special  courts  under  the  same  circumstances  and 
to  the  same  extent. 

Although  these  sections  do  not,  in  express  words, 
say  that  a  Circuit  Judge  may  interchange  with  the 
Judge  of  a  special  Criminal  Court,  yet  we  think  this 
is  fairly  implied.  They  are  judges  of  the  State  at 
large,  and  as  such  may  exercise  the  duties  of  the 
office   in   any   other   circuit   or   division   of   the   State. 

Various  criticisms  are  made  upon  the  charge  given 
to  the  jury.  1st,  Because  the  judge  failed  to  define 
murder  in  the  first  degree.  The  reason  for  this  was, 
that  the  prisoner  had,  on  a  former  trial,  been  acquit- 
ted of  this  part  of  the  charge,  and  could  not  again 
be  tried  for  it.  The  charge,  however,  defined  murder 
in  the  second  degree,  and,  we  think,  with  sufficient 
accuracy.     We   do   not  perceive  how  the   prisoner  could 
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have  been  prejudiced  by  the  failure  of  the  judge  to 
charge  the  law  in  regard  to  murder  in  the  first  degree. 
He  could  not  be  put  upon  trial  again  for  this  grade  of 
murder,  and  there  would,  perhaps,  have  been  more 
reason  for  complaint  upon  the  part  of  the  prisoner,  if 
the  Judge  had  given  the  charge  which  it  is  now  in- 
sisted he   should  have  done. 

The  charge  is  also  favorable  to  the  prisoner,  in 
giving  the  distinction  between  murder  in  the  second 
degree  and  manslaughter.  It  is,  however,  manifest  that 
the  case  did  not  turn  upon  this  question.  From  the 
facts  in  proof,  and  the  argument,  it  appears  that  the  de- 
fense of  the  prisoner  was  rested  alone  upon  the  ground 
of  temporary  insanity,  or  mania  a  potu,  at  the  time 
of  the  killing.  And  whether  or  not  the  proof  made  out 
this  defense,  or  raised  a  reasonable  doubt  of  the  pris- 
oner's sanity  at  the  time,  seems  to  have  been  the  only 
controverted  question  of  fact.  It  was  upon  this  ques- 
tion that  the  judgment  was  reversed  by  this  Court  at 
the   former   term. 

It  is  earnestly  argued  that  the  law  applicable  to 
this  defense,  was  not  properly  submitted  to  the  jury. 
The  charge,  in  substance,  was,  that  the  law  presumed 
the  prisoner,  if  over  14  years  of  age,  to  be  of  sound 
mind,  and  the  burthen  was  upon  him  to  introduce 
proof  to  show  his  want  of  sanity,  or  to  create  a 
reasonable  and  well-founded  doubt  of  his  sanity,  to  en- 
title him  to  an  acquittal.  The  Judge,  in  his  charge, 
does  not  use  the  words  mania  a  potu,  delerium  tremens, 
or  other    similar    language,   but    uses    the   words    ''un- 
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soundness  of  mind,"  or  insanity;  the  jury  were  instructed 
that  to  relieve  the  prisoner  it  was  sufficient  to  show 
this  unsoundness  of  mind,  or  create  a  reasonable  doubt 
of  the  prisoner's  sanity ;  and  this  was  sufficient,  whether 
the  disease  be  permanent  or  temporary,  and  whether 
caused  by  the  voluntary  use  of  ardent  spirits  or  other- 
wise. We  do  not  think  it  essential  that  the  Judge 
should  have  specially  defined  the  various  classes  or 
types  of  insanity.  It  is  the  unsoundness  of  mind  that 
excuses  the  act.  According  to  the  proof,  mania  a  potu 
is  a  disease  in  which  the  mind  is  unsound.  The  lan- 
guage or  the  charge  is  comprehensive  enough  to  em- 
brace the  particular  class  of  insanity  indicated  by  the 
proof.  It  says:  The  "unsoundness  of  mind  may  be 
temporary,  caused  by  the  use  of  ardent  spirits."  This 
is  what  physicians  call  mania  a  potu,  or  delerium  tre- 
mens, and  if  the  proof  made  out  a  case  of  mania  a 
potu,  it  made  out  a  case  of  mental  unsoundness.  We 
think  in   this   there   was   no   error. 

The  next  objection  is,  that  the  jury  were  told  that 
the  prisoner  must  be  regarded  as  of  sound  mind,  if 
he  knew  the  act  was  wrong,  and  knew  the  conse- 
quences;  in  other  words,  if  he  knew  right  from  wrong. 

Upon  this  question  there  is  to  be  found  a  great 
deal  of  refinement  and  subtlety  of  reasoning.  Upon 
mere  abstract  theory,  there  is  scarcely  to  be  found 
any  such   thing   as   absolute   sanity. 

It  is  seldom,  if  ever,  a  person  can  be  found  not 
8ubjeo4;  to  some  peculiarity  or  obliquity  of  intellect, 
that    may   be,    according    to    these    abstract    principles, 
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classed  among  some  of  the  almost  infinite  forms  of 
partial  insanity.  But  this  doctrine  is  altogether  too 
refined  to  be  applied  in  the  practical  administration  of 
the   criminal   law. 

We  must  have  some  standard  more  practical  in  its 
character.  All  persons  possessing  a  "  sound  memory  and 
discretion,"  in  the  language  of  our  criminal  code, 
should  be  held  responsible  for  their  criminal  acts,  and 
^^  a  sound  memory  and  discretion "  must  be  understood 
in  its  practical  and  not  in  the  abstract  sense.  Black- 
stone  says :  ^^  Lunatics  and  infiints  are  incapable  of 
committing  any  crime,  unless  in  such  cases  where  they 
show  a  consciousness  of  doing  wrong,  and  of  course  a 
discretion  or  discernment  between  good  and  evil.*' 
This  language  is  quoted  with  approval  in  Dore  v.  The 
State,  3  Heisk.,  370.  In  Rogers  v.  The  State,  7  Met- 
calf.  Chief  Justice  Shaw  said:  "A  man  is  not  to  be 
excused  from  responsibility  if  he  has  capacity  and 
reason  sufficient  to  enable  him  to  distinguish  between 
right  and  wrong  as  to  the  particular  act  he  is  then 
doing — a  knowledge  and  consciousness  that  the  act  he 
is  doing  is  wrong  and  criminal,  and  will  subject  him 
to  punishment.  In  order  to  be  responsible  he  must 
have  sufficient  power  and  memory  to  recollect  the  re- 
lation in  which  he  stands  to  others,  and  in  which 
others  stand  to  him;  that  the  act  he  is  doing  is  con- 
trary to  the  plainest  dictates  of  justice  and  right;  in- 
jurious to  others,  and  a  violation  of  the  dictates  of 
duty.  On  the  contrary,  although  he  may  be  laboring 
under    partial     insanity,     if    he    still     understands    the 
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natare  and  character  of  his  act,  and  its  consequences; 
if  he  has  knowledge  that  it  is  wrong  and  criminal, 
and  a  mental  power  sufficient  to  apply  that  knowledge 
to  his  own  case,  and  to  know  that  if  he  does  the 
act  he  will  do  wrong  and  receive  punishment.  Such 
partial  insanity  is  not  sufficient  to  exempt  him  from 
responsibility   for   criminal   acts. 

"If,  then,"  (he  continues,  referring  to  the  case 
then  before  him,)  "it  is  proven  to  the  satisfaction  of 
the  jury,  that  the  mind  of  the  accused  was  in  a  dis- 
eased and  unsound  state,  the  question  will  be  whether 
the  disease  existed  to  so  high  a  degree  that  for  the 
time  being  it  overwhelmed  the  reason,  conscience  and 
judgment;  and  whether  the  prisoner,  committing  the 
homicide,  acted  from  an  irresistible  and  uncontrollable 
impulse.  If  so,  then  it  was  not  the  act  of  a  volun- 
tary agent,  but  the  involuntary  act  of  the  body  with- 
out the   concurrence   of    the    mind   directing   it." 

We  quote  this  language  in  full,  both  because  it  is 
a  clear  and  forcible  statement  of  a  sound  rule,  and  also 
because  it  is  the  authority  mainly  relied  upon  by  the 
prisoner's  counsel. 

The  Circuit  Judge,  in  the  present  case,  was  not 
so  full  and  elaborate  in  his  statement,  but  his  language 
is  very  comprehensive.  It  will  be  seen  from  the 
opinion  of  Judge  Shaw,  above  quoted,  that  the  sub- 
stance and  essence  of  the  rule  he  lays  down  is,  that 
the  accused  must  have  capacity  to  enable  him  to  dis- 
tinguish  between  right  and  wrong  in  regard  to  the 
particular  act — a  consciousness  that  he  was  doing  wrong. 
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and  that  he  would  be  punished  for  it."  Here  the 
Circuit  Judge  said,  in  substance,  the  accused  must 
know  that  the  act  was  wrong.  That  is,  He  must  know 
and  be  conscious  that  this  particular  act  was  wrong; 
further,  that  he  must  know  the  consequences.  One  of 
the  consequences  was  his  punishment.  So  the  language 
of  the  Judge,  though  very  brief,  is  comprehensive,  and 
we  think  as  well  adapted  to  the  comprehension  and 
understanding  of  a  jury,  as  a  more  elaborate  statement 
would  have  been.  The  facts  in  proof  upon  the  part 
of  the  defense  do  not  tend  to  establish  that  the 
prisoner  was  laboring  under  any  particular  delusion, 
but  simply  that  be  was  laboring  under  mania  a  potu, 
or   delerium   tremens. 

There  are  other  criticisms  upon  the  charge,  but  we 
think  this  disposes  of  the  vital  question.  We  have 
considered  the  other  questions,  but  do  not  think  there 
is   any   material  error. 

It  is  next  argued  that  the  evidence  does  not  sus- 
tain the  finding  of  the  jury.  First,  it  is  said  there 
is  no  proof  that  the  person  slain  was  Agnes  Stuart, 
the  wife  of  the  prisoner,  as  charged  in  the  indictment. 
It  very  clearly  appears  that  the  person  slain  was  the 
prisoner's  wife,  Mrs.  Stuart.  There  was  no  contest 
over  the  fact  of  killing,  and  the  witnesses  do  not 
speak  of  the  deceased  as  Agnes  Stuart ;  but  this  omis- 
sion is  of  no  consequence  now,  as  was  held  in  the 
case   of  Joyce  v.  The  State,  2   Swan. 

It  but   remains     for   us    to    examine    the    testimony 
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in  the  bill  of  exceptions  to  see  if  it  be  our  duty  to 
grant  a  new   trial   upon   the   facts. 

The  question  has  been  argued  by  the  Attorney- 
General  as  to  how  much  weight  or  eflect  should  be 
given  to  the  verdict  of  the  jury.  It  is  maintained 
that  the  true  rule  originally  was  the  same  as  in  civil 
cases,  that  a  new  trial  would  not  be  granted  unless 
the  jury  had  acted  with  great  rashness,  and  that  in 
principle   this   is   the   sound   doctrine. 

If  this  rule  ever  did  prevail,  it  has  long  since 
been  abandoned  in  this  State,  and  we  have  no  dispo- 
sition  to   return   to   it. 

In  Davis  v.  The  State,  2  Hum.,  Judge  Green  said : 
"The  rule  that  this  Court  will  not  grant  a  new  trial 
upon  the  facts,  unless  the  jury  shall  appear  to  have 
been  guilty  of  great  rashness,  does  not  apply  to  crimi- 
nal cases.  In  such  cases  new  trials  have  been  con- 
stantly granted  by  this  Court  upon  its  conviction  that 
the  verdict  was  not  warranted  by  the  proof."  This 
rule  has  been  uniformly  followed  ever  since.  The 
verdict  of  a  jury  is  entitled  to  weight,  it  removes 
the  presumption  of  the  prisoner's  innocence;  we  must, 
beyond  doubt,  recognize  the  superior  advantages  pos- 
sessed by  the  jury  and  Judge  below,  in  seeing  and 
hearing  the  witnesses  and  a  full  examination  of  the 
case,  and  they  can  judge  better  of  the  credibility  of 
'witnesses;  making  due  allowance  for  all  this,  however, 
shall  we  give  the  same  effect  to  the  verdict  of  a  jury 
^  which    a    person    is    sentenced    to    death    that  we 
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would   where   it  simply  settles   the   title   to   a  horse    or 
a   cow?      Without   hesitation  we   say   no. 

A  plaintiff  in  a  civil  case  is  only  required  to  make 
out  his  case  by  a  preponderance  of  proof;  if  he  ob- 
tains a  verdict  and  judgment  in  his  favor,  and  the 
case  comes  to  this  Court  upon  a  mere  conflict  be- 
tween witnesses,  this  Court  will  not  undertake  to 
weigh  and  balance  the  testimony,  to  see  upon  which 
side   the   mere   preponderance   is. 

But  in  a  case  involving  the  life  or  liberty  of  the 
citizen,  we  cannot  escape  the  responsibility.  We  can- 
not, in  law  or  in  conscience,  affirm  a  judgment,  when, 
after  making  all  due  allowance  for  the  superior  ad- 
vantages of  a  jury,  we  can  yet  see  that  the  jury  were 
not  warranted   upon   the   facts   in   finding  him   guilty. 

We  say  this  much  in  response  to  the  argument  on 
this  question.  And  regarding  it  to  be  our  duty  to 
do  so,  we  have  carefully  and  earnestly  examined  the 
evidence  in  the  bill  of  exceptions,  and  the  result  is  that 
we  are  of  opinion  that  the  verdict  is  well  sustained  by 
the  evidence,  and   the  judgment   must   be   affirmed. 

The  proof  shows  that  for  several  years  the  prisoner 
was  addicted  to  spells  of  intoxication,  and  exhibited 
on  such  occasions,  both  while  drinking  and  afterwards, 
the  usual  symptoms,  sometimes  indicating  mania  a  potu. 
It  also  appears  the  prisoner  was  intoxicated  the  night 
previous  to  the  killing,  but  at  the  moment  of  the 
killing  was  not.  But  it  is  beyond  question  that  at 
the  moment  his  mind  and  disposition  were  affected  by 
the  previous  night's  debauch.     But  it  does   not   follow 
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that  on  this  account  the  jury  should  have  pronounced 
him  not  guilty.  Persons  on  such  occasions,  no  doubt, 
do  look  wild  and  haggard,  as  the  prisoner  is  described. 
The  act  was  atrocious,  and  without  provocation,  but 
the  record  of  crime  will  not  permit  us  to  say  that 
some   men   will   not   commit  such   acts. 

It  is  true  that  an  experienced  physician  expresses 
an  opinion  upon  a  hypothetical  case  put  to  him  by 
defendant's  counsel,  that  the  prisoner  was,  at  the  mo- 
ment, of  unsound  mind,  but  the  hypothetical  case  put 
to  the  witness  was  not  a  fair  presentation  of  the  case, 
for  two  reasons :  First,  the  different  occurrences  or  evi- 
dences of  unsoundness,  or  mania,  upon  the  part  of  the 
prisoner,  happened  many  years  apart,  and  were  fol- 
lowed by  long  periods,  when  no  such  evidences  were 
manifest.  This  was  not  fully  developed  in  the  hypo- 
thetical question ;  and,  second,  because,  while  the  facts 
upon  the  part  of  the  prisoner  were  presented  with 
great  force  and  ingenuity,  the  facts  upon  the  part  of 
the  State,  going  to  show  the  prisoner's  sanity,  were 
omitted  altogether;  and  while  the  physician  says  he 
is  of  opinion  that  the  prisoner  was  of  unsound  mind, 
he   does   not  show  to   what  extent. 

Without  setting  out  the  evidence  against  the  pris- 
oner, it  is  sufficient  to  say  that  the  jury  were  well 
warranted  in  finding  that  at  the  moment  the  prisoner 
was  fully  conscious  of  the  nature  of  the  act  he  was 
doing,  his  relation  to  the  party,  and  the  consequences 
that  would  follow,  irritable  and  reckless  as  he  may 
have   been. 
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Several  years  have  elapsed  since  the  fatal  tragedy, 
and  the  prisoner  has  doubtless  suflfered  much,  and  may 
be  entitled  to  sympathy,  but  after  a  patient  examina- 
tion of  the   case   we   must  affirm  the  judgment. 


Anthony  Owen  v.  Jacob  B.  Hawkins. 

Mistake  in  the  sale  of  land.  Bight  to  relief  waived,  and  lost  bp 
laches.  When,  Land  was  sold  free  from  the  equity  of  redemp- 
tion, by  mistake.  Complainant  notified  the  purchaser  of  the 
mistake,  and  his  purpose  to  claim  tl\e  right  of  redemption  be- 
fore sale.  The  sale  was  reported  to  Court,  and  confirmed  with- 
out exceptions.  No  steps  were  taken  until  after  a  writ  of  pos- 
session was  issued,  to  have  tlie  error  corrected. 

Held,  Complainant,  by  his  laches  in  applying  for  relief  before  the 
sale,  and  t}ien  after  the  sale  and  before  confirmation,  waived 
and  lost  his  right  to  relief. 


FROM  CANNON. 


Appeal  from  the  Chancery  Court.     W.  H.  William- 
son, Judge,  by  interchange. 

Gribble  &  Cantrell  for  Hawkins. 

Jas.  S.  Barton  for  Owen. 
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Nicholson,   Ch.  J.,    delivered    the    opinion  of    the 
Court. 

A   number   of   bills   were   filed    by   the   creditors   of 
j  Owen,   seeking  to   have   his   lands   sold   to   satisfy  their 

debts.  He  consented  that  a  decree  might  be  entered 
for  the  sale  of  one  tract  for  cash,  free  from  the  equity 
of  redemption,  and  that  the  other  tract,  being  his 
home  place,  might  be  sold,  reserving  the  right  of  re- 
demption. This  agreement  was  made  with  the  solicitor 
of  one  of  the  complainants,  and  was  assented  to  by 
all  the  other  creditors.  The  solicitor  drew  the  decree, 
and  had  it  entered,  ordering  the  sale  of  both  tracts, 
free  from  the  right  of  redemption — showing  on  its 
face  that  it  was  a  decree  by  consent.  The  decree  was 
so  written  and  entered,  by  an  unintentional  mistake 
or  oversight  of  the  solicitor ;  and  as  Owen  confided 
in  the  solicitor,  he  left,  and  knew  nothing  of  the 
mistake  until  after  the  court  adjourned.  Before 
the  land  was  sold,  however,  he  found  out  that  the 
decree  ordered  the  sale  of  both  tracts  free,  from  re- 
demption. When  the  land  was  sold,  he  notified  Haw- 
kins, the  purchaser,  of  the  mistake  in  the  decree,  and 
of  his  purpose  to  claim  the  right  to  redeem.  Not- 
withstanding this  notice,  Hawkins  purchased  the  land; 
and  afterwards  the  sale  was  reported  to  court,  and 
confirmed  without  exception.  Owen  took  no  steps, 
either  before  the  sale  or  at  its  confirmation,  to  have 
the  error  corrected ;  but  after  a  writ  of  possession  was 
issued,  filed  this  bill,  stating  the  facts  as  herein  set 
forth,   to   have  the   decree   of   sale    as    to    one    of    the 
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tracts  modified^  so  as  to  secure  to  him  the  right  of 
redemption. 

If  it  were  conceded  that  the  unintentional  error  of 
the  solicitor  of  one  of  the  creditors  constituted  a  suffi- 
cient ground  for  attacking  and  modifying  the  decree, 
yet  complainant,  by  his  laches  in  applying  for  relief 
before  the  sale,  and  then  after  the  sale  and  before 
confirmation,   waived   and   lost  his   right   to   relief. 

The  Chancellor  dismissed  the  bill  on  demurrer,  and 
we   affirm  his  decree,  with   costs. 


Blackwell   Holt  v.  The  State. 

Disturbing  public  worship.  Indictment  for.  Sec.  4^853  of  the  Code 
C(m8trued.  Charge  of  the  Court  below :  '^  The  purpose  of  the 
act  of  assembly  is  to  protect  worshiping  assemblies  from  inter- 
ruption, and  under  the  term,  every  worshiping  assembly  is 
entitled  to  protectiou  from  all  rude  and  indecent  behavior,  at 
or  near  their  place  of  worship;  and  if  you  find,  from  the  evi- 
dence, that  the  defendant  indulged  in  any  indecent  or  improper 
conduct,  so  near  the  worshiping  assembly  as  to  attract  the  no- 
tice and  attention  of  persons  who  were  present  as  a  part  of  the 
assembly,  then  under  such  a  stat€  of  facts,  if  they  exist,  the  de- 
fendant would  be  guilty,  and  this  would  be  so,  whether  the 
witnesses  say  they  would  be  disturbed  or  not.  The  gravamen 
of  the  offense  is,  the  indulgence  of  improper  conduct,  and  the  at- 
tracting of  the  attention  of  any  part  of  the  assembly  thereby ; 
and  when  these  facts  concur,  the  offense  is  complete." 
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Heldj  that  the  charge  sets  forth  the  object  and  meaning  of  the 
statute,  with  entire  accuracy  and  clearness.  The  verdict  was 
well  sustained  by  the  facts,  and  the  judgment  is  in  accordance 
with  the  law,  and  is  affirmed. 


FROM   CANNOK. 


Appeal  from  the  Circuit  Court,  A.  8.  Marks,  pre- 
siding by   interchange. 

No   briefs   were   filed. 

Nicholson,  Ch.  J.,  delivered  the  opinion  of  the 
Court. 

Blackwell  Holt  was  indicted  and  convicted  in  the 
Qrcuit  Court  of  Cannon  County,  for  "disturbing  a 
worshiping  assembly  at  Hopewell  Church,  by  noise, 
profane   discourse,   and   indecent   behavior." 

Two  witnesses  testify,  that  while  worship  was  going 
on  at  Hopewell  Church,  in  the  night-time,  Holt  was 
outside  the  house,  near  the  door ;  that  it  was  dark, 
and  defendant  came  around  some  six  or  eight  feet 
from  the  door,  and  seemed  to .  be  shuffling  his  feet 
on  the  ground,  or  something  like  he  was  dancing, 
and  appeared  like  he  had  been  drinking;  bi;t  they 
did  not  know  that  he  had  'drank  any  thing.  He 
used  no  loud  talk,  or  any  thing  of  the  sort.  Witness 
did  not  know  that  any  one  was  disturbed  in  the  house 
or  out  of  the  house ;  that  witnesses  were  not  disturbed, 
but  that  their  attention  was  attracted  by  what  was 
done.  The  dancing  of  defendant  attracted  their  atten- 
tion. 

13 
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Defendant  was  indicted  under  Sec.  4,853  of  the 
Code,  which  enacts,  that  "  if  any  person  wilfully  dis- 
turb or  disquiet  any  assemblage  of  persons  met  for 
religious  worship,  by  noise,  profane  discourse,  rude  or 
indecent  behavior,  or  any  other  act,  at  or  near  the 
place   of  worship,   he   should   be   fined,''   etc. 

The  case  was  tried  before  Chancellor  Marks,  sitting 
by  interchange  with  Judge  "Williamson.  He  charged 
the  jury   as   follows : 

The  purpose  of  the  Act  of  Assembly  is  to  protect 
worshiping  assemblies  from  interruption,  and,  under 
the  law,  every  worshiping  assembly  is  entitled  to  pro- 
tection from  all  rude  and  indecent  behavior,  at  or 
near  their  place  of  worship ;  and  if  you  find  from 
the  evidence  that  the  defendant  indulged  in  any  in- 
decent or  improper  conduct,  so  near  the  worshiping 
assembly  as  to  attract  the  notice  and  attention  of  per- 
sons who  were  present  as  a  part  of  the  assembly — 
then,  under  such  a  state  of  facts,  if  they  exist,  the 
defendant  would  be  guilty ;  and  this  would  be  so, 
whether  the  witnesses  say  they  were  disturbed  or  not. 
The  gravamen  of  the  offense  is,  the  indulgence  of 
improper  conduct,  and  the  attracting  of  the  attention 
of  any  part  of  the  assembly  thereby ;  and  when  these 
facts   concur  the   offense  is  complete." 

Under  this  charge,  as  applicable  to  the  proof,  the 
jury   found   the   defendant    guilty. 

We  hold  that  the  charge  sets  forth  the  object  and 
meaning  of  the  statute,  with  entire  accuracy  and  clear- 
ness.     The   verdict    was    well    sustained    by   the   facts, 
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and  the  judgment  is   in   accordance  with   the   law,  and 
is    affirmed. 


J.  H.  Tabler  v.  Mary  Connor,  Adm'x. 

New  trial.  Newly  discovered  evidence.  The  following  are  well  set- 
tled rules  as  to  granting  new  trials  for  newly  dincovered  evi- 
dence: 

1st.  If  a  party  omits  to  procure  evidence,  which,  with  ordinary 
diligence,  he  might  have  procured  in  relation  to  those  points 
on  the  first  trial,  his  motion  fer  a  new  trial,  for  the  purpose  of 
introducing  such  evidence,  shall  be  denied. 

2nd.  If  the  newly  discovered  evidence  consists  merely  of  addi- 
tional facts  and  circumstances,  going  to  establish  the  same 
points  which  were  principally  controverted  before,  or  of  addi- 
tional witnesses  to  the  same  facts  and  circumstances,  such  cir- 
cumstances are  cumulative,  and  a  new  trial  shall  not  be  granted. 

Granting  of  sauk.  When  matter  of  right.  When  in  discretion 
of  the  Court.  In  cases  to  which  the  foregoing  principles 
clearly  and  unquestionably  apply,  the  granting  or  refusal  of  a 
new  trial  is  not  a  matter  of  discretion.  The  parties  have  a 
legal  right  to  a  decision  conformable  to  those  principles.  Where 
there  is  doubt  upon  the  point  of  negligence,  or  as  to  the  char- 
acter of  the  evidence,  or  to  its  materiality,  it  becomes  a  matter 
of  discretion. 

1  Grab.  &  Waterm.,  New  Trials,  489. 

Nequoencb  in  failing  to  discover  evidence  before  trial.  WJiat 
facts  constitute.  Where  it  was  a  material  question  whether  a 
signal  for  firing  a  blast  was  given,  and  if  given,  whether  the 
plainti£f  below  heard  it;  and  the  proof  was  conflicting  upon 
these  questions,  and  the  deposition  of  the  plaintiff  below  was 
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taken  about  two  years  before  the  trial,  in  which  he  swore  he 
did  not  hear  the  signal,  if  any  was  given  ^  and  that  Dr.  Baily 
attended  on  him  while  confined  Avith  his  broken  leg,  and  the 
defendant  below  ofi'ered  as  ground  for  a  new  trial  the  affidavit 
of  Dr.  Baily,  who  states,  that  in  his  conversation  with  plaintUBT 
below,  he  attached  no  blame  to  defendant's  employees,  but  that 
he  thought  he  was  in  no  danger,  and  paid  no  attention  to  the 
signal  of  blasting,  given  before  touching  off  the  blast. 
Held,  It  is  not  clear  that  it  was  not  negligence  in  defendant 
to  fail  to  seek  for  evidence  from  plaintiff's  physician,  to  whom 
he  would  naturally  communicate  the  circumstances  of  his  In- 
jury. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  Nathaniel 
Baxter,  Judge. 

Guild  &  Smith  for  Tabler. 

McClanahan  &  McAlister  for  Mary  Connor. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

This  suit  was  commenced  by  Michael  Connor 
against  J.  H.  Tabler,  to  recover  damages  in  conse- 
quence of  the  negligence  of  Tabler's  employees  in 
blasting  rock,  whereby  Connor's  leg  was  broken.  The 
action  was  by  summons  and  ancillary  attachment;  prop- 
erty valued  at  $1,000  was  attached  and  replevied, 
under  bond,  in  pursuance  of  the  Statute.  Defendant 
plead  the  general  issue,  and  also  specially,  that  his 
employees  were  skilful  and  careful  workmen,  and  guilty 
of   no   negligence,   on  which  plea  there   were   issues. 
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The  jury,  under  a  charge  admitted  to  be  correct, 
found  a  verdict  for  $800,  on  which  judgment  was 
rendered  against  Tabler  and  his  surety  in  his  replevy 
bond  for  the  amount  of  the  verdict.  Defendant 
moved  for  a  new  trial,  and  relied  on  the  affidavit  of 
Dr.  Baily,  who  attended  on  Connor  during  his  con- 
finement with  his  broken  leg,  and  who  states  that  in 
his  conversation  with  Connor  he  attached  no  blame 
to  Tabler's  employees,  but  that  he  thought  he  was  in 
no  danger,  and  paid  no  attention  to  the  signal  of 
warning  given  before  touching  off  the  blast.  He  does 
not  say  expressly  that  Connor  admitted  he  heard  the 
signal,  but  it  might  be  inferred  from  his  statement^ 
that  Connor  so  admitted.  It  is  shown  that  this  evi- 
dence was  unknown  to  Tabler  until  after  the  trial. 
Dr.  Baily  says  he  did  not  communicate  the  conver- 
sation with  Connor  until  after  the  trial,  not  knowing 
until  then   that  Connor  had  sued   for  damages. 

The  motion  for  a  new  trial  was  overruled,  and  the 
main   question   now   is,   whether  this   was   error? 

There  are  well  settled  rules  for  granting  new  trials 
for  newly  discovered  evidence,  by  which  the  present 
case  must  be  governed.  1.  If  a  party  omits  to  pro- 
cure evidence,  which  with  ordinary  diligence  he  might 
have  procured,  in  relation  to  those  points,  on  the  first 
trial,  his  motion  for  a  new  trial  for  the  purpose  of 
introducing  such  testimony,  shall  be  denied.  2.  If 
the  newly  discovered  evidence  consists  merely  of  addi- 
tional facts  and  circumstances,  going  to  establish  the 
same  points   which  were  principally  controverted  before, 
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or  of  additional  witnesses  to  the  same  facts  and  cir- 
cumstances^ such  evidence  is  cumulative^  and  a  new 
trial  shall  not  be  granted.  In  cases  to  which  these 
principles  clearly  and  unquestionably  apply,  the  grant- 
ing or  refusal  of  a  new  trial  is  not  a  matter  of  dis- 
cretion. The  parties  have  a  legal  right  to  a  decision 
conformable  to  those  principles.  Where  there  is  doubt 
upon  the  point  of  negligence,  or  as  to  the  character 
of  the  evidence,  or  as  to  its  materiality,  it  becomes 
a  matter  of  discretion;  and  the  Court  will  not — ^per- 
haps cannon-rightfully  interfere.  1  Grab.  &  Waterman, 
New  Trials,   489. 

There  was  conflict  in  the  evidence  in  the  present 
case,  on  two  points;  first,  whether  the  signal  for  firing 
the  blast  was  given ;  and,  second,  if  it  was,  whether 
Connor  heard  it  ?  Connor  was  examined  as  a  witness, 
and  swore  directly  that  if  any  signal  was  given,  he 
did  not  hear  it.  Several  witnesses  detailed  facts  and 
circumstances  going  to  show  that  he  did  hear  it,  and 
that  his  standing  still  and  not  moving  further  off  was 
voluntary  and   negligent. 

It  appears  that  Connor's  deposition  was  taken  about 
two  years  before  the  trial  of  the  cause.  In  his  de- 
position he  states  that  Dr.  Baily  attended  on  him 
while  he  was  confined  with  his  broken  leg.  It  appears, 
therefore,  that  for  two  years  defendant  knew  that  Con- 
nor had  sworn  that  he  did  not  hear  the  signal,  and 
that  Dr.  Baily  waited  on  him  during  his  confinement. 
It  is  not  clear  that  it  was  not  negligence  in  defend- 
ant  to   fail   to   seek   for   evidence   from  Connor's  physi- 
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cian,  to  whom  he  would  naturally  communicate  the 
circumstances   of  his   injury. 

Again,  the  affidavit  of  Dr.  Baily  details  Connor's 
conversations  while  confined.  This  kind  of  testimony 
is  always  received  with  some  degree  of  allowance ; 
but  his  testimony  goes  to  the  point  whether  Connor 
heard  the  signal  and  failed  to  move  away,  from  neg- 
ligence— the  same  point  on  which  defendant  had  ex- 
amined several  witnesses  on  the  trial.  Cumulative 
evidence  means  additional  evidence  to  support  the 
same  point,  and  which  is  of  the  same  character  with 
evidence  already  produced.  To  say  the  least  of  the 
newly  discovered  evidence,  it  appears  to  us  that  it 
makes  a  case  in  which  we  cannot  interfere  with  the 
exercise  of  the  discretion  of  the  Circuit  Judge  in  re- 
fusing  a   new   trial. 

As  this  is  the  only  question  about  which  it  is 
necessary  for  us  to  decide,  the  judgment  will  be 
affirmed. 
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1.  Pleading .  Plea  in  abatement.  Defective  verification.  When  and 
how  taken  advantage  of.  Objection  to  a  plea  in  abatement  for 
defective  verification,  comes  too  late  at  the  bearing  of  the 
cause.  The  plea  being  insufficient  in  its  averments,  should 
have  been  taken  from  the  files  on  motion ;  or  stricken  out  on 
argument  of  its  insufficiency  for  defect  in  its  verfication,  that 
the  defendant  might  have  amended.  The  objection  vras  viraived 
by  waiting  to  make  it  at  the  hearing. 

Wilson  V.  Eifler,  7  Cold.,  31. 

2.  Same.  Flea.  When  to  be  supported  by  answer.  A  plea  which 
merely  consists  of  a  negative  averment,  denying  the  plaintiff's 
right,  or  the  principal  facts  or  circumstances  upon  which  it  is 
founded,  should  be  supported  by  an  answer,  in  those  cases 
only,  in  whidh  the  bill  states  or  charges  facts  b)'  way  of  evi- 
dence of  plaintiff's  right. 

Daniels'  Ch.  PI.,  640. 

3.  Same.  Joint  plea  and  answer.  When  the  latter  overrules  the  former. 
When  a  bill  charges'that  defendant  has  become  insolvent,  and 
has  fraudulently  disposed  of,  or  is  about  fraudulently  disposing 
of  all  his  property ;  that  is  sufficient  to  give  the  Court  jurisdic- 
tion to  issue  an  attachment,  and  if  the  allegations  of  the  bill 
stop  there,  a  plea  in  abatement  negativing  the  allegation,  is 
sufficient  to  defeat  the  action  without  an  answer;  and  in  such 
case  an  answer  will  overrule  the  plea. 

4.  Same.  Same.  When  the  answer  does  not  overrule  the  plea. 
But  when  the  bill  proceeds  further  to  charge  "that  defend- 
ant has  conveyed  to  a  trustee  the  whole  of  his  property,  except 
a  lot  of  real  estate,  And  that  this  was  not  conveyed,  though  at- 
tempted to  be  done,  because  of  a  defective  description  of  it  in 
the  deed,  and  this  defective  description  is  relied  on  as  the  evi- 
dence of  fraud,  in  support  of  the  general  allescation  of  fraud,  on 
which  the  jurisdiction  of  the  Court  is  invoked. 

Held,  In  such  case  the  answer  does  not  overrule  the  plea.    Dan'I 

Ch.  Pr.,  639. 

6.    Judgment.     Will  be  rendered  for  the  debt,  though  fraud  not  estab^ 

lished.     When.    In  cases  where  conveyances  are  attacked  a:nd 

sought  to  be  set  aside  for  fraud,  if  complHinant  fails  to  estab- 
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lish  the  fraud,  the  Court  Is  required  to  give  judgment  for  the 
debt.    Ck>de,  Sec.  4,291  and  4,292. 

6.  Same.  Will  not  be  rendered  for  the  debt.  When,  But  where 
there  is  no  effoit  to  set  aside  the  conveyance  for  fraud,  but 
the  object  is  to  reach  by  attachment  a  lot  of  ground  which  the 
defendant  intended  to  convey,  but  which  complainant  alleges 
was  not  conveyed  by  the  vagueness  of  its  description. 

Etldy  In  such  case  complainant  is  entitled  to  no  judgment  for 
his  debt. 


PROM  DAVIDSON. 


Appeal  from  the  Chancery  Court.  W.  F.  Coopeb, 
Chancellor. 

John  Ruhh  for  Seifired. 

G.   P.   Thbuston  for  the   Bank. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the 
Court. 

Complainant  claims  to  be  a  creditor  of  the  People's 
Bank,  as  a  depositor,  and  as  such  files  his  bill  to 
attach  certain  real  estate  of  the  Bank,  upon  the  alle- 
gation that  the  ^^Bank  has  become  insolvent,  and  has 
fi^udulently  disposed  of,  or  is  about  fraudulently  dis- 
posing of  all  its  property;  that  the  said  Bank  has 
conveyed  to  one  G.  P.  Thruston,  as  trustee,  the  whole 
of  its  property,  with  the  exception  of  a  portion  of  it 
which  is  hereinafter  more  fully  described,  with  the 
intent  of  hindering,  delaying,  or  defrauding  its  credi- 
tors." He  alleges  that  the  conveyance  to  G.  P.  Thrus- 
ton, trustee,  vaguely  mentions  real  estate,  but  does  not 
give  any  description  whatever  of  said  real  estate.  He 
avers  that   as  ,to  the    interest    in  real    estate    described 
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in  his  bill^  and  which  is  sought  to  be  attached,  said 
conveyance  is  void  for  vagueness  and  uncertainty. 

Upon  these  allegations  an  attachment  issued,  and 
was  levied  on  the   real  estate   referred  to. 

The  defendant  appeared  and  filed  a  joint  plea  in 
abatement  and  answer,  under  one  affidavit.  The  plea 
denies  the  allegations,  that  defendant  had  fraudulentlyi 
or  was  about  fraudulently  to  dispose  of  its  property, 
and  prays  judgment  whether  defendant  shall  be  com- 
pelled to  make  further  answer,  and  that  the  bill  be 
dismissed. 

But,  not  waiving  his  foregoing  plea,  but  relying 
thereon,  and  for  better  supporting  the  same,  for  answer 
repeats  its  denials  of  all  charges  of  fraud,  but  on  the 
contrary  avers,  that  the  conveyance  to  Thruston  was 
made  to  preserve  and  protect  the  best  interest  of  the 
creditors,  complainant  included.  It  is  admitted  that 
the  real  estate  was  not  fully  and  particularly  described 
in  the  deed,  and  insists  that  the  description  is  suffi- 
cient to  vest  the  title  in  Thruston.  The  deed  is  filed^ 
and  in  it  is  the  following  description  of  the  property 
conveyed:  "The  People's  Bank  hereby  grants,  bar- 
gains, sells,  assigns  and  conveys  to  G.  P.  Thruston, 
oK  the  lands,  tenements,  goods,  chattels,  money,  property, 
rights,  credits,  effects  and  choses  in  action  of  every 
name,  nature  and  description,  belonging  to  the  said 
Bank;  a  schedule  of  said  assets  is  hereto  appended.^' 
In  the   schedule   is  this:     "Real  estate,   $1,500.*' 

No  proof  was  taken  in  the  cause.  Complainant 
took  no  steps  to  have  the  plea  in  abatement  set  down 
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for  argument,  nor  was  any  motion  made  to  take  it 
from  the  files  for  insufficiency,  nor  was  any  replica- 
tion  filed   to  it. 

The  cause  came  on  for  hearing  on  bill,  plea,  answer, 
and  deed  of  assignment,  when  complainant  moved  the 
Court  to  treat  the  plea  in  abatement  as  a  nullity, 
because  the  affidavit  thereto  was  insufficient,  and  be- 
cause it  is  overruled  by  the  answer.  The  Chancellor 
disallowed  the  motion,  but  adjudged  that  defendant's 
plea  stood  as  if  complainant  had  taken  issue  thereon 
as  a  good  and  sufficient  plea,  and  as  there  was  no 
proof  sustaining  the  allegations  of  the  bill,  the  same 
was  disrmissed.  The  Chancellor  also  refused  to  give 
complainant  a  judgment  for  his  debt.  Complainant 
has  appealed. 

The  objection  to  the  plea  in  abatement,  for  defect 
in  its  verification,  came  too  late  at  the  hearing  of  the 
cause.  The  plea  is  insufficient  in  its  averments,  and 
should  have  been  taken  from  the  files  on  motion,  or 
stricken  out  on  argument  of  its  insufficiency  for  defect 
in  its  verification,  that  the  defendant  might  have 
amended.  Complainant  waived  his  objection,  by  wait- 
ing to  make  it  on  the  hearing.  There  was  no  error 
in  the  action  of  the  Chancellor  in  refusing  to  treat 
it  as  a  nullity,  on  account  of  the  defective  verifica- 
tion.    Wilson  V.  Eifler,  7   Cold.   31. 

It  is  next  insisted  that  the  Chancellor  erred  in 
not  treating  the  plea  in  abatement  as  a  nullity,  on 
the  ground  that  it  was  overruled  by  the  answer.  It 
is  well  settled    that    a    plea  which    merely   consists   of 
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a  negative  averment,  denying  the  plaintiff 's  right,  or 
the  principal  facts  or  circumstances  upon  which  it  is 
founded,  should  be  supported  by  an  answer  in  those 
cases  only,  in  which  the  bill  states  or  charges  facts 
by  way  of  evidence  of  the  plaintiflF^s  right.  It  is 
required  in  those  cases,  because  the  plaintiff  has  a 
clear  right  in  equity  to  a  discovery  as  to  all  mat- 
ters within  the  knowledge  of  a  defendant,  which 
would  enable  him  to  support  his  case.  Danl.  Ch.  PL, 
640.  The  plea  and  answer  in  the  present  case  must 
be  tested  by  this  rule.  The  bill  first  charges  that 
defendant  has  become  insolvent,  and  has  fraudulently 
disposed  of,  or  is  about  fraudulently  disposing  of,  all 
its  property.  Upon  this  allegation  the  attachment  was 
prayed  for  under  the   Code.       This  was    all    that   was 

ft 

necessary  to  give  the  Court  jurisdiction.  If  the  alle- 
gation had  stopped  here,  the  plea  of  defendant,  nega- 
tiving the  allegations  as  it  does,  would  have  been 
sufficient  to  defeat  the  action,  without  an  answer,  and 
in   that  case  an  answer  would  have   overruled  the  plea. 

But  complainant  proceeds  to  charge  that  the  de- 
fendant has  conveyed  to  Thruston,  as  the  trustee,  the 
whole  of  its  property,  except  a  lot  of  real  estate,  and 
that  this  was  not  conveyed,  although  attempted  to  be 
done,  because  of  a  defective  description  of  it  in  the 
deed.  The  evidence  of  fraud,  as  insisted  by  complain- 
ants, consisted  in  the  fact  that  the  defendants  assumed, 
by  the  deed  to  Thruston,  to  convey  all  of  its  property, 
when,  in  fact,  by  misdescription,  it  did  not  convey  the 
real  estate. 
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We  think  it  clear  that  these  allegations  were  made 
as  evidence  in  support  of  the  general  allegation  of  fraud, 
on  which  the  jurisdiction  of  the  Court  was  invoked. 
The  complainant  then  prays  that  defendant  answer  the 
bill.  The  plea  meets  and  negatives  the  charge  that 
defendant  has  fraudulently  sold,  or  is  about  to  sell, 
all  of  its  property ;  and  then,  as  a  support  of  the  plea, 
the  defendant  answers  the  allegation  as  to  the  convey- 
ance to  Thruston,  to  negative  the  inference  of  fraud 
furnished  by  that  conveyance.  Under  the  rule,  if  de- 
fendant had  failed  to  answer  and  negative  these  alle- 
gations, they  would  have  been  evidence  for  complain- 
ant against  his   plea.     Danl.   Ch.   Pr.,    639. 

We  are  therefore  of  opinion  that  the  answer  does 
not  overrule  the  plea,  and  that  there  was  no  error  in 
the  refusal  of  the  Chancellor  to  treat  the  plea  as  a 
nullity. 

As  already  stated,  the  jurisdiction  of  the  Court  de- 
pended upon  the  truth  of  the  allegation  that  defend- 
ant had  fraudulently  disposed  of  its  property,  or  was 
about  doing  so.  This  allegation  was  denied  by  the 
plea,  and  complainant  furnished  no  proof  to  sustain 
the  allegation.  Of  course  the  jurisdiction  failed,  and 
the  bill   was   properly    dismissed. 

The  Chancellor  refused  to  give  complainant  a  judg- 
ment against  defendant  for  his  debt,  and  this  is  relied 
on  as  error.  In  cases  where  conveyances  are  attached 
and  sought  to  be  set  aside  for  fraud,  if  complainant 
fails  to  establish  the  fraud,  the  Court  is  required  to 
give   judgment    on    the    debt.       Code,    Sec.    4,291   and 
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4^292.  But  in  this  case  there  is  no  effort  to  set  aside 
the  conveyance  for  frauds  but  the  object  is  to  reach 
by  attachment  a  lot  of  ground  which  the  defendant 
intended  to  convey^  but  which^  complainant  alleges, 
was  not  conveyed,  by  the  vagueness  of  its  description. 
In  such  case  complainant  was  entitled  to  no  judgment 
for  his    debt. 

The  decree   is   affirmed,  with  costs. 
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Mechanic's  Lien.  Practice.  Where  no  objections  are  made  be- 
low, to  a  bill  that  is  not  tiled  within  the  proper  time  to  enforces 
mechanic's  lien,  and  no  defence  is  made  to  the  relief  sought ;  but 
a  judgment  pro-confesso  is  alowcd  to  be  entered  against  the  de- 
fendant, who  appeals  from  a  decree  rendered  for  the  amount 
ascertained  by  the  Clerk  and  Master's  report,  insisting  that  no 
lien  existed  in  favor  of  complainant,  and  that  the  attachment 
was  illegally  issued. 
Held,  The  defendant,  having  taken  no  exceptions  to  these  pro- 
ceedings below,  can  take  none  in  the  Supreme  Court. 


FROM  GILES. 


Appeal  from  the  Chancery  Court.      Wm.   S.  Flem- 
ing, Chancellor. 
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James  McCollum  for  Robinson. 
John  S.  Wilkes  for  Brown. 

McFarland,  Judge,  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  to  recover  of  the  defendant  a 
sum  of  money  alleged  to  be  due  complainant's  intes- 
tate, Blount  W.  Robinson,  deceased,  for  work  and 
labor  as  a  millwright,  and  for  materials  furnished  in 
repairing  the  defendant's  mill,  and  to  enforce  a  lien 
which  the  bill  assumes  exists  under  the  law  in  favor 
of  mechanics,  upon  the  mill  property  and  the  land 
upon  which  it  is  situated.  To  enforce  this  lien  an 
attachment  was  prayed  for,  issued  and  levied  upon  the 
property.  A  subpoena  to  answer,  with  copy  of  the 
bill,  was  also  served  regularly  upon  the  defendant. 
He  failed  to  Make  any  defence  to  the  bill,  by  plea, 
demurrer,  answer,  motion  or  otherwise ;  nor  did  he, 
in  any  manner,  seek  to  have  the  attachment  dis- 
charged. 

A  judgment  pro-confesso  was  regularly  entered  against 
defendant,  and  a  decree  rendered  declaring  the  lien  in 
favor  of  the  complainant,  and  referring  the  cause  to 
the   Master,   to   report   the   amount   due. 

Upon  this  question  a  large  amount  of  proof  was 
taken,  and  the  defendant  appeared  and  contested  the 
question  as  to  the  amount  of  the  complainant's  ac- 
count. A  report  was  made  and  excepted  to  by  the 
defendant,  and  the  exceptions  were  acted  upon  by  the 
ChanceP.or,    and    a    decree     rendered    for    the    amount 
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ascertained^  and  a  decree  to  sell  the  mill^  with  a 
sufficient  quantity  of  the  land  to  satisfy  the  decree. 
From   this   decree   the   defendant   has   appealed. 

The  only  question  made  in  his  behalf  is^  that  from 
the  facts  stated  in  the  bill  and  appearing  in  the 
record,  no  lien  existed  in  favor  of  complainant  upon 
the  premises.  That  the  lien  in  favor  of  mechanics 
only  existed  for  one  year  from  the  date  of  the  ser- 
vice, and  that  this  bill  was  not  filed  within  that 
time. 

As  we  have  seen,  there  was  no  defence  made, 
either  to  the  relief  sought  in  the  bill,  nor  was  the 
question  in  any  manner  made  as  to  the  issuance  and 
levy  of  the  attachment.  There  being  no  demurrer  to 
the  jurisdiction,  the  complainant  would,  at  all  events, 
be  entitled  to  a  decree  for  the  amount  due  him,  and 
as  no  question  was  made  as  to  the  legality  of  the 
issuance  and  levy  of  the  attachment,  we  will  not  now 
inquire  as  to  whether  it  was  issued  in  the  time 
allowed,   it  not   being  used   as   the   leading  process. 

The  defendant,  having  taken  no  exceptions  to  these 
proceedings  below,   can  take   none  here. 

The   decree  will  be   affirmed,   with   costs. 


r 
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The  State  for  the  use  of  Wm.  B.  Chapfin  v.  Jerome 

Bettick  d  als. 

1.  Constable.  Motion  against  for  non-return  of  an  execution.  A 
new  execution  that  is  issued  in  another  county  upon  a  certi- 
fied execution,  without  a  proper  certfflcate,  is  void,  and  will 
not  support  a  motion  against  a  Constable  fbr  a  non-return  of 
the  same.  The  certificate  failed  to  show  that  the  Magistrate 
was  such  at  the  time  he  rendered  the  judgment. 

Cases  cited :    Eason  v,  Cummins,  11  Hump. ;  Apperson  v.  Smith, 
5  Sneed. 

2.  Same.  Same.  Burthen  of  proof  .  The  burthen  of  proof  is  upon 
the  plaintiff  to  show  the  officer's  liability,  and  no  presumption 
exists  in  his  favor  that  the  execution  was  properly  certi- 
fied. In  cases  where  the  certified  execution  is  lost,  he  must 
show  that  it  was  properly  certified ;  and  if  he  is  unable  to  do 
this  by  sufficient  evidence,  his  case  must  fail. 


FROM   GILES. 


Appeal  from  the  Circuit  Court.  A.  M.  Hughes, 
Judge. 

Jno.   a.  Tinnon  for  Chaffin. 

Brown  &  McCollum  for  Bettick  et   als. 

McFarland,  Judge,  delivered  the  opinion  of  the 
Court. 

This  is  an  action  against  Bettick  and  his  sureties, 
upon  his  ofBcial  bond  as  Constable.  The  breaches 
assigned  are,  that  he  failed  to  return  two  certain  exe- 
cutions  issued  to   him,  and  that  his   returns   were  false 

and  insufficient. 
14 
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The  two  executions  were  issued  by  a  Justice  of 
the  Peace  of  Giles  County,  and  were  issued  upon  two 
executions  issued  by  a  Justice  of  the  Peace  of  Law- 
rence County,  and  filed  in  his  office.  The  judgments 
were  rendered  in  Lawrence  County,  of  the  same  date, 
each  for  $500,  in  favor  of  the  same  plaintiff  and 
against  the  same  defendants.  The  proof  shows  the  exe- 
cutions were  issued  by  the  Justice  of  Lawrence  County 
at  the  same  time,  and  certified  at  the  same  time,  and 
that  the  two  executions  issued  by  the  Justice  of  Giles 
were  issued  on  the  30th  August,  1860.  One  of  the 
certified  executions  was  read  in  evidence,  the  other 
shown  to  be  lost.  The  certificate  of  the  Clerk  of 
the  County  Court  of  Lawrence  County,  annexed  to 
the  execution  produced  in  evidence,  certifies  that  the 
Justice  of  Lawrence  who  issued  the  execution  was, 
at  the  time  of  signing  the  same,  "an  acting  Justice 
of  the  Peace  for  said  County,  duly  commissioned  and 
qualified;*^  but  fails  to  show  that  he  was  a  Justice 
at  the  time  he  rendered  the  judgment.  The  Circuit 
Judge  held  that  this  was  a  fatal  defect,  and  the  exe- 
cution issued  thereon  by  the  Giles  County  Justice  of 
the  Peace  was  void,  and  the  defendants  were  not 
liable  for  failing  to  return,  or  for  a  fake  and  insuffi- 
cient return  thereof.  Under  this  charge  there  was 
verdict  and  judgment  for  the  defendant.  The  plain- 
tiff has  appealed.  Section  3,073  of  the  Code  pro- 
vides for  the  manner  in  which  executions  shall  be 
thus  certified ;  it  requires  the  certificate  to  show  not 
only    that    the    Justice    issuing    the    execution    was     at 
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the  time  a  Justice  of  the  County,  duly  commis- 
sioned and  qualified,  but  also  requires  official  charac- 
ter of  the  Justice  rendering  the  judgment  to  be  cer- 
tified to.  This  Section  was  taken  from  the  Act  of 
1805,  ch.  66,  which  is  in  this  respect  similar.  This 
Act  has  been  construed   in   two   cases. 

In  Eason  v.  Cummins,  11  Hum.,  the  certificate,  as  in 
this  case,  failed  to  show  that  the  person  who  rendered 
the  judgment  was  an  acting  Justice  of  said  county,  at 
the  time  of  the  rendition  of  said  judgment.  The 
Court  held  the  proceeding  was  purely  statutory,  and 
as  the  statute  had  not  been  complied  with  in  a  material 
respect,  that  the  execution  issued  and  founded  upon 
the  one  so  certified  was  void  absolutely,  and  would 
not  justify  an   officer   in   seizing  property   under   it. 

In  Apperaon  v.  Smith,  5  Sneed,  the  certificate  was 
similar  to  the  one  in  the  present  case ;  it  certified 
alone  to  the  official  character  of  the  Justice  at  the 
time  he  issued  the  execution.  This  Court  held  that 
the  execution  so  certified  did  not  authorize  the  Jus- 
tice of  another  county  to  issue  an  execution  thereon, 
and  an   execution   so   issued   was   void. 

These  authorities  sustain  the  Circuit  Judge,  and 
are  conclusive  against  the  plaintifi^,  as  to  the  execu- 
tion, but  it  is  argued  that  as  to  the  other  case,  in 
which  the  certificate  execution  was  lost,  that  it  being 
proven  that  it  was  certified,  the  law  presumes  it  was 
properly  certified,  and  that  the  Court  erred  in  his 
instructions  to  the  jury  in  placing  too  much  stress 
jlYfOTx  the    fact  that  the   certificate    produced    was  defi- 
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cient,  and  in  telling  the  jury  they  might  look  to  this 
to  determine  how  the  other  was.  We  do  not  think 
the  charge  subject  to  this  criticism.  There  was  proof 
tending  to  show  that  the  two  certificates  were  similar. 
The  substance  of  the  charge  is,  that  if  they  were 
similar  they   were   both   defective. 

The  burthen  was  upon  the  plaintiff  to  make  out 
his  case;  to  do  this  he  undertook  to  show  that  the 
execution  issued  to  Bettick  was  founded  upon  one 
certified  from  Lawrence  County.  The  burthen  of 
proof  was  upon  him  to  show  that  it  was  properly  cer- 
tified ;  if  he  failed  to  do  this  by  competent  and  sufficient 
evidence,  his  case  must  fail.  This,  we  understand,  was 
the  substance  of  the  charge,  and  we  think  the  proof 
sustains  the  verdict. 

There  is  no  error,  and  the  judgment  will  be 
affirmed. 


r 
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William  Simonton  v.    John  Pobtee  and   James  J. 

Pennington. 

Chancery  Court.  Local  jurisdiction  of.  Material  defendant.  What 
constitutes.  A  bill  may  he  filed  in  any  Chancery  District  in 
which  a  material  defendant  resides.  Where  a  party  has  an 
interest  in  the  matter  in  controversy,  or  a  right  which  is  to  be 
affected  by  the  decree,  or  is  in  possession  of  property  claiming 
some  interest — such  person  is  a  material  defendant,  and  will 
give  a  Court  of  i  hancery  local  jurisdiction. 
Cases  cited :    10  Yerg.,  175;  Code,  Sec.  4,311,  and  sub-Sec.  5. 


FROM   LAWRENCE. 


Appeal  from  the  Chancery  Court.  Geo.  H.  Nixon, 
Chancellor. 

G.   T.  Hughes  for  Simonton. 

Frank  Matthews,  T.  D.  Deavenport  for  Jno. 
Porter. 

McFarland,  Judge,  delivered  the  opinion  of  the 
Court. 

This  is  an  attachment  bill,  in  which  the  complain- 
ant alleges  that  the  defendant.  Porter,  is  indebted  to 
him,  and  is  about  fraudulently  to  dispose  of  his 
property,  to-wit,  a  tract  of  land  in  Lawrence  County. 
The  complainant  is  a  resident  of  Giles  County;  the 
defendant.  Porter,  of  Maury  County.  The  original 
bill   was  filed  alone    against  Porter,   and    was   filed  in 
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the  Chancery  Court  at  Lawrenceburg,  for  the  County 
of  Lawrence,  in  which  the  land  lies.  Before  the 
return  day  of  the  process,  an  amended  bill  was  filed, 
making  Jas.  J.  Pennington,  who  resides  in  Lawrence 
County,  a  party  defendant.  This  amended  bill  charges 
that  the  tract  of  land  attached  was  sold  to  the  de- 
fendant. Porter,  by  said  Pennington,  and  conveyed  by 
deed  for  the  consideration  of  five  thousand  dollars, 
in  hand  paid,  as  expressed  upon  the  face  of  the  deed, 
which  is  dated  the  10th  February,  1867 ;  but  that, 
notwithstanding  the  sale,  Pennington  has  still  re- 
mained in  actual  occupation  of  the  land,  and  received 
the  rents  and  profits;  and  that  he  is  setting  up  some 
sort  of  claim  to  said  land,  as  complainant  is  informed 
and  believes,  but  of  what  character  he  is  not  advised. 
Upon  motion,  the  Chancellor  dismissed  the  bill,  upon 
the  ground  that  the  Chancery  Court  at  Lawrenceburg 
had  no  local  jurisdiction;  that  it  did  not  sufficiently 
appear  that  Pennington  was  a  material  defendant.  The 
local  jurisdiction  of  the  Court  of  Chancery  is  subject 
to  the  following  rules:  1st.  The  bill  may  be  filed 
in  the  Chancery  District  in  which  the  defendant  or  a 
material  defendant  resides.  Code,  4,311.  There  is  no 
special  provision  in  regard  to  attachment  bills,  except 
where  the  attachment  of  the  property  is  allowed  in 
lieu  of  personal  service  of  process,  in  which  case  the 
bill  may  be  filed  in  the  county  or  district  in  which 
any  material  part  of  the  property  is  found  at  the 
commencement  of  the  suit.  Sub.  Sec.  5.  In  this 
case   the    attachment    is    not    used   in    lieu    of   personal 
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service  of  process.  A  subpoena  to  answer  having 
been  served,  and  therefore  this  provision  does  not  ap- 
ply. The  question  is,  does  it  appear  that  Penning- 
ton is  a  material  party;  the  bill  and  amended  bill 
must  be  taken  together.  Upon  this  motion  they  must 
be  taken  as  true.  What  constitutes  a  material  de- 
fendant? It  is  an  interest  in  the  matters  in  contro- 
versy— ^a  right  which  is  to  be  affected  by  the  decree. 
Freeman  v.  Jackson,  10  Yer.,  175.  It  is  charged 
that  Pennington  is  in  possession  of  the  land — setting 
up  claim  to  it.  The  complainant  is  seeking  to  have 
satisfaction  of  his  debt  out  of  Porter's  interest  in  the 
land.  If  Pennington  has  a  claim  upon  the  land,  and 
is  in  possession^  then  he  has  an  interest  in  the  prop- 
erty to  be  affected  by  the  decree.  It  is  proper  to 
settle  conflicting  claims  in  the  same  suit,  when  it  can 
properly  be  done.  A "  creditor,  seeking  to  reach  the 
property  of  his  debtor,  held  and  claimed  by  third 
parties,  has  the  right  in  equity  to  make  such  parties 
defendants,  to  the  end  that  this  claim,  or  lien,  upon 
the  property  may  be  adjusted;  and  the  purchaser,  in 
case  it  be  sold,  shall  get  a  valid  title  and  be  placed 
in  possession.  It  is  true,  the  nature  of  Pennington's 
claim  is  not  stated,  as  the  complainant  states  he  is 
not  informed  in  regard  to  it.  He  may  be  properly 
called  upon  to  see  this  in  this  answer.  We  think, 
upon  the   facts  stated,   the  Chancellor  erred. 

The  decree  is  overruled,  and  the  case  remanded 
for  further  proceedings.  The  costs  of  this  Court  will 
be   paid  by   the   defendants. 
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J.  T.  S.  Greenfield  v.  J.  W.  Hutton  et  al. 

Chancery  Court.  Jurisdiction  of,  to  enjoin  an  execution  issued  from 
another  district.  When.  While  it  is  true  that  one  Chancellor 
cannot  enjoin  the  decrees  of  another  Chancellor,  with  a  view  of 
having  them  reviewed  in  a  different  Chancery  Court,  yet  it  is 
competent  for  any  Chancellor  to  enjoin  an  execution  from  an- 
other Chancery  Court,  upon  the  ground  that  it  has  been  paid 
or  otherwise  satisfied. 


FROM   DICKSON. 


Appeal  from  the   Chancery  Court.      Hon.   Geo.  H. 
Nixon,  Chancellor. 

JosiAH  E.  Hubbard  and  W.  C.  Whitthorne  for 
Greenfield. 

No   brief  appears  for   Hutton. 

Nicholson,  C.  J.,  dolivered  the  opinion  of  the 
Court. 

Greenfield,  a  citizen  of  Maury  County,  filed  his 
bill  in  the  Chancery  Court  at  Charlotte,  in  Dickson 
County,  alleging  that  J.  W.  Hutton  had  recovered  a 
judgment  in  the  Chancery  Court  at  Charlotte  against 
K.  B.  Napier,  as  principal  and  complainant,  as  one  of 
his  sureties,  for  about  $1,100,  and  that  an  execution 
had  issued  from  the  Chancery  Court  at  Charlotte,  and 
been  sent  to  the  Sheriff  of  Maury  County,  who  had 
levied  the  same  on  complainant's  land  in  Maury 
County.       He  alleged   further,   that  K.   B.   Napier,    the 


^  — 
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principal  in  the  judgment,  had  paid  as  much  as  $720 
to  Hutton  on  the  judgment,  and  had  made  provision 
for  paying  the  balance,  and  called  on  Hutton  to  dis- 
cover whether  the  balance  had  not  been  realized,  etc. 
Application  was  made  to  W.  S.  Fleming,  Chancellor, 
in  the  Chancery  District  including  Maui^'  County,  but 
not  including  Dickson  County.  The  injunction  was 
granted  by  Chancellor  Fleming,  returnable  to  the 
Chancery  Court  at  Charlotte,  bond  and  security  hav- 
ing been  given  in  pursuance  of  the  fiat.  Upon  the 
return  of  the  process  to  the  Chancery  Court  at  Char- 
lotte, a  motion  was  made  to  dismiss  the  bill,  for  the 
reason  that  it  seeks  to  enjoin  a  decree  of  the  Chan- 
cery Court  at  Charlotte,  and  because  the  fiat  for  injunc- 
tion was  granted  by  a  Chancellor  of  another  District. 
This  motion  was  sustained  by  the  Chancellor,  for  the 
reason  assigned  in  th^  motion,  and  the  bill  ordered 
to  be  dismissed.  The  cause  is  now  here  by  writ  of 
error  and  supersedeas.  By  reference  to  the  bill,  we 
find  that  there  is  no  allegation  impeaching  the  decree 
made  in  the  Chancery  Court  at  Charlotte,  and  none 
denying  the  correctness  of  the  judgment  of  that  Court. 
Nor  does  the  complainant  pray  for  any  relief  against 
the  decree  or  judgment,  but  the  allegations  are  con- 
fined to  the  fact  of  payment  of  the  execution  and 
satisfaction  thereof,  and  of  the  judgment,  by  payment, 
in  part,  and  by  provision  of  funds  for  paying  the 
balance.  All  of  which  allegations  concede  the  cor- 
rectness of  the  decree  and  judgment.  While  it  is 
true  that  one    Chancellor   can    not    enjoin    the    decrees 
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of  another  Chancellor,  with  a  view  of  having  them 
reviewed  or  reversed  in  a  different  Chancery  Court 
from  that  in  which  they  were  rendered,  yet  it  is 
competent  for  any  Chancellor  to  enjoin  an  execution 
from  another  Chancery  Court,  as  in  this  case,  upon 
the  grounds  that  it  has  been  paid,  or  othertherwise 
satisfied,  and  therefore  is  being  illegally,  enforced. 
The  bill  in  this  case  was,  therefore,  erroneously  dis- 
missed. 

The  decree  will  be  overruled,  and  the  cause  re- 
manded for  answer  of  other  such  defence  as  defend- 
ant may  elect.  The  costs  of  this  Court  will  be  paid 
by   defendant,   Hutton. 


Alfred  H.  Eason  v.  C.  C.  Abernathy  et  ah. 

Damages.  Measure  of  damages  on  a  note  payable  in  bank  notes. 
Where  an  action  is  brought  upon  paper  payable  in  bank  notes, 
the  measure  of  damages  is  the  value  of  such  bank  notes  on  the 
day  the  debt  became  due. 
Cases  cited:  6  Hum.,  140  and  486;  1  Hum.,  416;  6  Hum.,  186; 
7  Hum.,  33;  4  Cold.,  258. 


FROM   GILES. 


Appeal    from    the    Circuit    Court.      Wm.   P.    Mar- 
tin,  Judge. 
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Jno.   S.  Wilkes  for  Eason. 

Brown  &  McCollum  for  Abernathy. 

McFarland,   Judge,   delivered    the    opinion  of  the 
£Jourt. 

This  action  was  brought  upon  the  following  paper : 
"November    23d,    1866.      $500.^    One    day    after    date 
we,  or  either   of  us,  promise   to  pay  Alfred  H.  Eason 
five  hundred   dollars,   in   notes   on   Bank   of  Tennessee, 
this  being  the    amount  borrowed   of   him   in   notes   on 
said    bank,    old    issue,    to    be    paid    in    notes    of    old 
issue.       "Witness    our    hand,"    etc.       There    was    judg- 
ment   by     default,    and    the    only    question    was     the 
measure   of  damages.       It    appeared    in  proof  that  the 
value   of   the    Tennessee  bank    notes,   at    the   time   the 
paper  fell   due,   one    day   after   its    date,   was    30   cents 
on  the   dollar.       It   further  appeared  that  the  plaintiff 
demanded    payment    in   Tennessee    bank   notes    on    the 
3l8t  October,   1870,   at    which    time    they   were    worth 
70    to    75    cents   on    the    dollar,   and    at  date    of   the 
trial  they  were    worth   85    cents    to   the    dollar.       The 
plaintiff's  counsel  requested  the   Court  to    instruct  the 
jury  that   the    measure    of    damages   was   the   value   of 
the  Tennessee  bank   notes   either  at  the  time   demanded 
by  the    plaintiff  or    at    the    time  of    the   trial.       This 
the   Court    refused,   and    instructed  the    jury   that    the 
measure   of  damages  was  the  value   of  the  bank   notes 
at  the   time  when   they  were   payable,  according   to  the 
terms    of    the    contract.       The    plaintiff   has    appealed, 
and    in    his    behalf   a    very    ingenious    argument .  has 
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been  submitted^  but  we  think  the  question  too  well 
settled  by  the  decisions  of  this  Court  to  admit  of 
any  serious  doubt.  See  the  cases  of  Hopson  v.  Foun- 
tain, 5  Hum.,  1,140;  also  5  Hum.,  485;  Ross  v. 
Carter,  1  Hum.,  415;  6  Hum.,  186;  Hixson  v.  Hix" 
son,  7  Hum.,  33 ;  McDonald,  McLanghey  &  Co.  v. 
KeUara,  4  Cold.,  258.  The  charge  of  the  Circuit 
Judge  was   correct,  and  the  judgment  will  be  affirmed. 


John  and  Jo.  Kennedy  et  al.  v.  J.  B.  Stagey  et  al. 

1.  Homestead.    Exemption  of.    As  against  what  debts.     The  home- 

stead is  exempt  from  execution,  or  other  legal  process,  as 
against  all  debts  contracted  since  the  passage  of  the  Homestead 
law  of  1S68. 

But  after  the  passage  of  that  law,  and  up  to  the  5th  of  May, 
1870,  a  debtor,  by  his  own  deed,  had  the  power  to  alien  his  land, 
or  mortgage  it  to  secure  his  creditors,  without  the  consent  of 
his  wife;  except  where  the  household  had  been  claimed,  set 
apart  and  registered. 

Deathridge  v.  Walker,  MS.  at  Knoxville;  Hannum  v.  Mclnturf, 
MSS.  at  Knoxville. 

2.  Homestead.    Aliened  only  by  joint  deed  of  husband  titod  wife. 

But  since  the  5th  of  May,  1870,  the  husband  can  not  alien  the 
homestead,  except  by  the  joint  deed  of  himself  and  wife, 
whether  it  has  been  set  apart  or  not. 

3.  Homestead  law.   When  does  not  impair  obligation  of  contract.   This 

does  not  impair  the  obligation  of  contracts  entered  into  between 
the  passage  of  the  Act  of  1868  and  that  of  May  5, 1870. 


FROM    GILES. 


Appeal    from    the    decree    of  the    Chancery    Court, 
John  C.   Walker,   Special   Chancellor. 
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H.   Ward  for  Kennedy   et  al. 

Matthews  &  Deavenport  and  W.   H.  McCollum 
for   Stacey  et  al. 

McFarland,   Judge,   delivered   the   opinion   of   the 
Court. 

On  the  3rd  of  July,  1871,  John  and  Joseph  Ken- 
nedy, by  deed,  conveyed  a  tract  of  land,  of  which 
they  were  jointly  seized,  to  the  defendant  Stacey,  in 
trust,  to  secure  their  creditors.  They  were  at  the 
time  married  men,  and  the  heads  of  families,  residing 
upon  the  land,  which,  as  may  be  inferred  from  the 
record,  was  all  they  owned.  Their  wives  did  not  join 
in  the  conveyance.  They  filed  this  bill,  claiming  the 
benefit  of  a  homestead  exemption.  In  an  amended 
bill,  their  wives  also  join  them  as  complainants,  seek- 
ing the  same  relief.  They  do  not  ask  that  the  home- 
stead be  assigned  them  in  the  land,  but  that  out  of 
the  proceeds  of  the  sale  by  the  trustee,  one  thousand 
dollars  be  secured  to  each  of  them  and  re-invested. 
The  defendants  in  their  answer  agree,  that  if  com- 
plainants are  entitled  to  the  exemption,  that  it  is  to 
the  interest  of  the  parties  that  it  be  secured  to  them 
in  the  manner  stated ;  but  it  is  insisted  that  they  are 
not  entitled  to  the  exemption.  In  the  language  of 
the  answer :  ^^  Respondents  are  advised,  and  insist, 
that  although  complainants  may  be  entitled  to  the 
benefit  of  a  homestead  in  said  land,  as  against  some 
of  their  creditors,  yet  they  are  not  entitled  to  the 
same    as    against    the    debts    owing    by  them    to   these 
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respondents^  which  were  contracted  before,  or  which 
•had  their  origin  before  the  adoption  of  the  new  Con- 
stitution, on  the  5th  of  May,  1870/^  There  is  nothing 
in  the  bill,  answer,  or  elsewhere  in  the  record,  show- 
ing the  date  at  which  any  of  the  debts  were  con- 
tracted. The  above  statement  in  the  answer  is  the 
only  allusion  to  the  subject.  This  may  be  taken  as 
an  indirect  averment,  that  some  of  the  debts  were 
contracted  prior  to   the   5th  May,   1870. 

On  the  27th  March,  1868,  an  Act  was  passed,  which 
took  effect  from  its  passage.  The  second  section  makes 
an  exemption  of  a  homestead  for  the  benefit  of  a 
housekeeper  or  head  of  family,  to  the  value  of  one 
thousand  dollars.  The  first  section  repeals  Section  2,115 
of  the  Code.  The  third  section  provides  that  the  Act 
shall  not  apply  to  contracts  entered  into  before  its 
passage. 

The    Homestead    law   of  the   Code   was    changed    by 
this   latter   Act   in   two   important  particulars : 

First,  the  value  of  the  homestead  was  increased 
from  J500  to  $1,000;  and  second,  the  party  was  not 
required  to  register  his  declaration  of  intention  to 
claim  its  benefits.  It,  however,  had  no  operation  against 
claims  created  before  its  passage.  This  Act  remained 
in  force  until  repealed  by  the  Act  of  June  27,  1870 
— passed  to  enforce  the  exemption  embraced  in  the 
Constitution  of  1870.'  This  latter  Act  re-enacts  the 
exemption  contained  in  the  Act  of  1868,  with  addi- 
tional provisions.  So  from  the  passage  of  the  Act  of 
1868,  a  homestead  of  the  value  of  $1,000  has  remained 
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exempt  as  to  all  debts  created  after  its  passage.  This 
was  held  in  the  case  of  Deaiheridge  v.  Walker,  at  the 
last  term  at  Knoxville. 

In  the  case  of  Hannum  v.  Mclnturf,  decided  at  the 
last  term  at  Knoxville,  it  was  held  that  the  provis- 
ions of  the  Constitution  of  1870,  and  the  Act  of  June 
thereafter,  could  not  give  to  the  head  of  a  family  the 
benefit  of  a  homestead  exemption  as  to  debts  con- 
tracted before  the  exemption  was  made.  That  to  do 
so  would  be  to  impair  the  obligation  of  the  contract. 
The  Act  of  1868  was  not  discussed  in  that  case.  Nor 
were  the  facts  fully  stated,  as,  in  fact,  they  did  not 
fully  appear.  The  question  was  decided  upon  the  ab- 
stract proposition,  which  was  assumed.  The  principle 
stated  was,  "that  ouch  property  as  was  subject  to 
execution  at  the  time  the  debt  was  contracted,  must 
remain  subject  to  execution  or  sale  by  other  process 
until   the   debt   is   paid." 

The  debts  in  that  case  were  doubtless  created  before 
the  Act  of  1868,  although  it  is  not  so  stated.  So  it  is 
clear  that  as  there  is  no  allegation  that  any  of  the  debts 
in  question  in  this  case  were  created  before  the  passage 
of  the  Act  of  1868,  that  the  complainants,  when  they 
became  heads  of  families,  residing  upon  the  land,  were 
entitled  to  the  benefit  of  the  exemption,  although  they 
might  not  hSive  been  heads  of  families  at  the  passage  of 
the  law. 

But  while  it  is  true,  that  the  homestead  was  exempt 
from  execution  or  attachment  for  the  debts  of  complain- 
ants contracted  after  its  passage,  there  was  nothing  under 
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this  law  to  prevent  them  from  selling  and  conveying  a 
good  title  to  the  land  by  their  deed.  There  was  no 
prohibition  of  this  character  in  the  Code,  or  the  Act  of 
1868,  or  any  requirement  that  the  wife  should  join  in 
the  conveyances  to  alien  the  homesteads,  unless  the 
homestead  had  been  laid  off,  and  had  the  deed  in  ques- 
tion been  executed  by  the  complainants  previous  to 
the  5th  May,  1870,  conveying  the  estate '  absolutely 
without  reservation,  then  their  right  to  a  homestead 
would   no   doubt   be   gone. 

But  the  deed  in  question  was  not  made  until 
July,  1871 ;  in  the  mean  time  the  Constitution  of 
1870,  and  the  Act  under  it,  had  made  additional  pro- 
visions ;  that  is,  that  the  property  shall  not  be  aliened 
without  the  joint  consent  of  husband  and  wife;  that 
is,  by  deed  duly  executed.  Vide  Constitution,  Art. 
11,  Sec.  11,  Act  of  1870;  Thompson  &  Steger^a  Statutes, 
Sec.   2,114a. 

That  is,  perhaps,  the  most  material  additional  ele- 
ment which  the  new  Constitution  and  the  Act  of 
1870   adds  to  the   Act  of  1868. 

Under  the  Code  the  exempted  homestead  would 
go  to  the  widow  and  minor  children,  provided  the 
provisions  of  the  statute,  which  would  entitle  the 
party  to  claim  its  benefits,  had  been  complied  with, 
and  the  provision  of  the  Code,  in  favor  of  the 
widow  and  children,  was  not  repealed  by  the  Act  of 
1868. 

Under  the  Code,  the  homestead  so  set  apart,  could 
not    be    aliened    or    mortgaged,    except    by    the    joint 
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deed  of  husband  and  wife,  and  this  feature,  also,  re- 
mained  unrepealed  by  the   Act  of  1868. 

But,  as  we  have  said  before,  as  the  homestead  had 
not  been  set  apart,  no  right  to  it  as  such  had  at- 
tached,   and   the  owner   might   alien   by  his  own  deed. 

But,  under  the  Constitution  of  1870,  and  the  Act 
of  June  of  the  same  year,  the  exemption  is  made, 
and  it  is  provided  that  said  real  estate  shall  not  be 
aliened,  except  by  the  joint  deed  of  husband  and 
wife;  and  this,  as  we  understand,  whether  the  honde- 
stead  has  been  set  apart  or  not,  for  the  last  Act 
makes  no  provision  for  setting  the  homestead  apart 
until  the  land  is  levied  upon  by  execution  or  attach- 
ment. So  that  the  deed  of  John  and  Joseph  Ken- 
nedy alone,  in  this  case  having  been  executed  in 
1871,  does  not  defeat  their  right  to  the  homestead, 
unless  this  results  from  the  fact  that  some  of  the 
debts  existed  prior  to  5th  May,  1870,  but  after  1868. 
As  to  those  creditors  whose  debts  were  created  be- 
tween the  passage  of  the  Act  of  1868  and  the  5th 
May,  1870,  this  homestead  has  remained  all  the  time 
exempt,  but  up  to  5th  May,  1870,  the  debtors  of  J. 
&  J.  Kennedy  might  have,  by  their  own  deed,  aliened 
the  land,  and,  of  course,  if  they  chose,  might  have 
done  so  for  the  benefit  of  their  creditors.  By  the 
Constitution  of  1870,  they  cannot  alien  the  land  so  as 
to  cut  off  the  homestead,  without  the  consent  of  their 
wives. 

Now,    the    question    is,    does    this    provision    impair 

the    obligation    of   those    contracts    made    between    the 
15 
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passage  of  the  Act  of  1868   and    the   5th   May,  1870? 

The  property  was,  as  to  them,  as  much  exempt 
before  the  5th  of  May,  1870,  as  it  was  afterwards. 
They  have  all  the  compulsory  process  of  the  law  for 
the  collection  of  their  debts,  that  they  could  have  had 
when  their  debts  were  created,  and  the  same  prop- 
erty is  liable.  On  the  other  hand,  when  their  debts 
were  created  their  debtors  might  have  voluntarily  con- 
veyed the  land  for  their  benefit  free  firom  this  ex- 
emption, but  under  the  new  Constitution,  if  applica- 
ble, they  cannot  do  so  without  the  consent  of  their 
wives.  This,  it  is  true,  is  giving  to  the  wives  a 
power  to  control  the  matter  they  did  not  have  before. 
But,  as  no  right  which  the  creditors  had  is  altered 
or  impaired  by  this  provision,  we  hold  that  it  does 
not    impair  the    obligation    of  the  contract. 

This  was  the  holding  of  the  Chancellor,  and  his 
decree  will   be  affirmed. 
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W.  D.  Dunnivant  &  Co.  v.  Daniel  Miller. 

Error  Coram  Nobis.  Cause  for.  Taking  case  up  out  of  order. 
A  petition  for  a  writ  of  error  coram  nobis  whichi  simply 
states,  as  ground  for  relief,  that  the  case  was  taken  up  out  of 
its  order  and  judgment  rendered  by  accident  or  mistake,  is 
^insufficient,  since  it  fails  to  disclose  what  the  accident  or 
mistake  was,  this  being  essential,  as  the  error  in  fact  com- 
plained of  must  be  such  a^  would  have  prevented  the  rendi- 
tion of  the  judgment,  if  it  had  judicially  appeared  on  the 
trial. 

Cases  cited:    1st  Swan,  345;  4  Sneed,  432. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  Eugene  Cary, 
Judge. 

Wilkin  &  Chamberlin  for  Dunnivant. 

John  D.    Bbien  for  Miller. 

Nicholson,  Ch.  J.,  delivered  the  opinion  of  the 
Court. 

At  the  May  Term,  1868,  of  the  Davidson  Circuit 
Court,  a  judgment  was  rendered  in  favor  of  Miller 
against  Dunnivant  &  Co.,  for  about  $795.     Upon  the 

issuance  of  execution  on  the  judgment,  Dunnivant  & 
Co.  filed  their  petition  for  the  writs  of  error  coram 
nobis  and  supersedeas,  which  were  granted.  Upon 
motion,  the  petition  was  dismissed  on  the  September 
Term,     1868,    for    insufficiency    in    the     statement    of 
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errors  of  fact.  During  the  same  term  a  motion  was 
made  to  set  aside  the  judgment  of  dismissal;  sup- 
ported by  several  ex  parte  affidavits.  This  motion 
being  overruled,  Dunnivant  &  Co.  appealed  to  this 
Court. 

The  petition  for  writ  of  error  coram  nobis,  was 
properly  dismissed.  The  allegation  of  errors  in  fact 
is,  that  the  case  was  taken  up  out  of  its  order, 
before  it  was  regularly  reached,  and  judgment  ren- 
dered by  the  Court  (there  being  a  jury)  upon  a 
"motion  day,''  and  that  neither  the  petitioners  nor 
any  of  their  counsel  had  consented  thereto,  or  had  any 
knowledge  of  the  rendition  of  the  judgment.  They 
allege  that  the  judgment  was  so  rendered  "  by  acci- 
dent or  mistake.''  What  that  "accident"  or  "mis- 
take" was  which  caused  the  Court  to  render  judg- 
ment in  the  case,  out  of  its  order,  is  not  stated. 
This  was  essential,  in  order  that  the  Court  might 
judge  whether  the  errors  of  fact  alleged  to  have 
occurred  in  the  proceedings  were  of  such  a  character 
as  to  prevent  the  petitioners  from  making  their  defence 
by  accident  or  mistake,  without  fault  on  their  part. 
The  error  in  fact  complained  of,  must  be  such  as 
would  have  prevented  the  rendition  of  the  judgment, 
if  it  had  judicially  appeared  at  the  trial.  1  Swan,  345 ; 
4  Sneed,  432.  If  there  was  any  error  in  the  rendi- 
tion of  the  judgment  in  this  case,  it  was  rather  an 
error  of  law  than  of  fact,  it  being  the  trial  of  the 
cause  out  of  its  order,  and  in  violation  of  a  rule  of 
the   Court.       Such   an  error  is   subject  to  correction  in 
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a  revising  -Court,  by  appeal  or  writ  of  error.  There 
was,  therefore,  no  error  either  in  diminishing  the 
petition  for  the  writ  of  error-  coram  nobis,  or  in  over- 
ruling the  motion  to  set  aside  the  judgment  of  dis- 
missal. 


Wade  v.  Ordway  et  als, 

1.  Repktition   of   Charge.    In    absence  of   counsel   on   one   side. 

Not  approved  hut  not  error.  While  it  is  improper  for  the 
Court  to  instruct  the  jury  in  the  abser\ce  of  a  party's  coun- 
sel, thereby  depriving  him  of  the  opportunity  to  except  or  to 
ask  for  qualification  of  the  instruction,  yet  the  Court  hold, 
where  it  can  clearly  be  seen  that  no  injury  has  been  done  to 
the  party  by  the  instruction  given,  in  a  case  of  such  slight 
departure,  no  reversal  can  be  had. 
Case  cited:    Taylor  t?.  Jones,  2  Head,  565. 

2.  Practice.    Affidavit  of  juror  will  not  be  received.     When,     Afl3- 

davits  of  jurors  will  not  be  received,  for  the  purpose  of 
showing  that  the  jury  misunderstood  the  charge  of  the  Court, 
or  that  they  failed  to  follow  his  charge,  or  that  the  verdict 
was  rendered  in  a  mistaken  opinion  as  to  the  law  or  facts  of 
the  case. 
Cases  cited:  3  Hump.,  333;  4  Hump.,  516. 

3.  Kkw^  trial.    Evidence,    Discovered  by  juror.    And  related  after 

retirement.  Affidavit  the  proper  mode  of  bringing  the  fact 
before  the  Court,  Evidence  submitted  to  the  jury  shall  be 
sworn  evidence,  submitted  in  open  Court,  under  the  safe- 
guards of  the  law,  and  open  to  cross-examination,  or  liable 
to  be  met  by  countervailing  proof  on  the  part  of  the  party 
who  may  be  affected  by  it;  evidence,  therefore,  discovered  by 
one  of  the  jurors,  and  related  to  his  fellows  after  retire- 
ment, is  grounds  for  new  trial.  The  affidavit  of  a  juror  is 
the  mode  of  bringing  such  facts  before  the  Court. 
Cases  cited:  6  Greenl.  379;  Price  v,  Warren,  1  Hen.  &  Mum- 
ford,  cited  in  Gra.  &  Waterman  on  New  Trial,  vol.  2nd,  335; 
Donston  v.  The  State,  6  Hump.,  275. 
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4.  Jury.  Duty  of  to  follow  the  Court  as  to  the  law.  It  is  not 
error  for  the  Court  to  instruct  the  jury  that  "  they  must 
take  the  law  from  the  Court  as  it  was  charged,  and  not 
attempt  to  decide  the  law  for  themselves,  etc."  4  Yerg , 
114,  115;  1  Swan,  61. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court.  Eugene  Cary, 
Judge. 

Neil  S.  Brown  and  J.  D.  Wade  for  Wade. 

Guild  &  Smith  and  Wm.  F.  Cooper  for  Ordway. 

Freeman,   J.,    delivered  the  opinion   of  the   Court. 

This  suit  is  brought  by  Wade  to  recover  about 
$22,000,  or  its  value,  of  uncurrent  bank  bills,  deposited 
with  the  defendants,  to  be  sold  by  them  as  brokers^  as 
they  might  be   directed  by  Wade   or  his   agent. 

Several  questions  are  urged  here  for  reversal  of  the 
judgment  had  in  favor  of  defendants  in  the  Circuit 
Court,    some   or  all   of  which  we  proceed  to   notice. 

First,  it  is  insisted  there  is  reversible  error  in  the 
action  of  the  Circuit  Judge  as  is  claimed  in  charging 
the  jury  a  second  time,  on  their  return  into  Court, 
in   the  absence  of  plaintiff  and  his  counsel. 

The  facts,  as  stated  in  the  record  by  His  Honor 
himself,  are  substantially  as  follows:  The  jury  were 
called  in,  after  having  been  engaged  for  some  length 
of  time  in  considering  the  case,  late  in  the  evening, 
and   inquired   of  by  the  Judge  as   to   the  cause  of  their 
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failure  to  agree,  he  asking  them  whether  they  were 
differing  as  to  what  the  witnesses  had  stated,  or  as  to 
the  law  of  the  case.  He  told  them  that  if  they  were 
differing  as  to  what  the  witnesses  had  said,  he  would 
have  the  witnesses  recalled  and  interrogated  as  to  their 
evidence;  but  if  they  were  differing  as  to  the  law  of 
the  case,'  he  would  endeavor  to  instruct  them,  at  the 
same  time  telling  them  "thst  the  jury  must  take  the 
law  from  the  Court  as  it  was  charged  to  them,  and 
not  attempt  to  decide  the  law  for  themselves,  in 
disregard  of  instructions  of  the  Court;  that  if  the 
Court  erred  it  could  be  ascertained,  and  the  Supreme 
Court  could  review  and  correct  it,  but  if  the 
jury  undertook  to  decide  the  law  for  themselves,  no 
one  would  know  upon  what  principle  they  had  decided; 
that  their  errors  might  not  be  ascertained,  and  the 
party  injured  thereby  would  be  without  remedy."  At 
this  point  one  of  the  jurymen  stated  to  the  Court 
that  the  matter  on  which  they  had  disagreed  was  the 
question  of  what  constituted  ordinary  diligence,  and 
gave  his  own  understanding  in  the  form  of  a  ques- 
tion to  the  Judge  as  to  what  it  was,  which,  not  being 
correct  in  the  view  of  the  Court,  he  stated  to  the 
jury  the  correct  rule  in   reference   to   such   diligence. 

This  is  the  statement  of  the  facts,  which  the  Court 
has  put  down  in  the  form  of  an  entry  of  record, 
giving  his  reasons  for  not  granting  the  motion  for  a 
new  trial. 

The  question  is,  does  the  above  statement  contain 
errors  for  which  this   Court  should  reverse? 
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While  it  is  certainly  a  sound  rule,  and  one  that 
ought  not  to  be  departed  from,  that  the  counsel  engaged 
in  a  case  should  be  present  when  the  Court  gives  his 
instructions  to  the  jury  as  to  the  law  of  the  case,  yet 
this  sound  rule  must  not  be  pushed  to  the  extent  that 
a  slight  departure  from  it  shall  be  held  sufficient  to  put 
the  inferior  Court  in  error,  and  reverse  the  case.  The 
principle  on  which  the  rule  stands  is,  that  the  parties 
litigant  may  hear  the  law  as  given  by  the  Judge  to  the 
jury,  may  thereby  be  prepared  to  except,  in  case  it  is 
deemed  erroneous,  or  to  ask  for  such  qualification  of  the 
instruction  as  may  be  thought  proper,  or  such  addi- 
tional instructions  as  the  facts  of  the  case  may  warrant. 
To  hold  that  when  the  Court  merely  answers  a  question, 
giving  the  same  instruction  substantially  as  he  had 
given  in  his  original  charge,  and  stating  a  rule  to  the 
jury  to  which  no  exception  can  fairly  be  taken,  that  an 
error  has  been  committed  for  which  this  Court  should 
reverse,  would  be  to  uphold  the  letter  of  the  rule  of 
practice,  but  to  disregard  its  spirit  and  principle. 

We  hold,  therefore,  that  where  we  can  see  clearly, 
as  in  this  case,  that  no  injury  has  been  done  to  the 
party  by  the  instruction  given,  in  a  case  of  such  slight 
departure  from  proprietj-  as  we  find  here,  that  this 
Court  cannot  reverse  for  such  action.  We  have  exam- 
ined the  cases  referred  to  by  counsel  supposed  to  main- 
tain a  different  view,  and  need  only  say  that  most,  if 
not  all,  of  them,  were  very  different  in  their  facts  from 
the  one  now  under  discussion,  and  in  so  far  as  they 
may  seem  to  carry  the  rule  further  than  we  have  above 
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indicated^  we  do  not  feel  disposed  to  approve  them. 
We  see  in  this  record  what  was  done  and  said,  from 
the  statement  of  the  judge  himself,  which  we  must  take 
as  the  most  trustworthy  information  to  be  had,  on  the 
general  principle  that  every  presumption  is  in  favor  of 
the  integrity  and  uprightness  of  a  high  judicial  officer, 
acting  under  the  weighty  functions  of  his  high  position. 
It  is  insisted,  however,  that  the  remarks  of  His 
Honor,  as  to  the  duty  of  the  jury  in  following  the  law 
as  given  by  the  Court,  and  the  danger  of  a  juror 
taking  the  law  into  his  own  hands  were  improper,  and 
that  these  remarks  did  influence  and  control  the  action 
of  the  four  or  five  jurymen  who  had,  up  to  that  time, 
been  favorable  to  plaintiff^s  side  of  the  case.  The 
case  of  Taylor  v.  Jones,  2  Head,  565,  is  supposed  to 
sustain  this  proposition.  While  we  doubt  the  propriety, 
under  our  system  of  jury  trial,  of  attempting  to  hasten 
the  action  of  a  jury  in  coming  to  a  conclusion  on  the 
&cts  of  the  case,  or  urging  upon  them  considerations 
based  on  the  expense  and  annoyance  of  another  trial,  in 
order  to  induce  them  to  agree  upon  a  verdict,  as  being 
calculated,  coming  from  such  a  source,  to  unduly  influ- 
ence the  minds  of  a  jury  by  considerations  not  growing 
out  of  the  evidence  in  the  cause,  yet  we  are  unable  to 
see  anything  in  what  was  said  in  this  case  to  which  any 
objection  can  properly  be  urged.  What  was  said  in  this 
case  is  strictly  correct.  It  is  the  duty  of  the  jury  in 
a  civil  case  to  follow  the  law  as  given  them  by  the 
Court,  and  not  to  take  it  into  their  own  hands.  In 
the  case  referred  to,   the    Court  told  the   jury  of   the 
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importance  of  agreeing^  on  account  of  expense  to  the 
parties;  that  he  must  keep  them  together  until  they 
could  agree^  and  then  said  to  them  that  in  some  cases 
he  had  been  almost  constrained  to  tell  juries  that 
it  would  be  better  for  them  to  find  a  wrong  verdict 
than  not  to  agree  at  all,  as  any  error  we  may  com- 
mit may  be  corrected  by  the  Supreme  Court."  This 
Court  reversed  that  case  on  account  of  the  above 
remarks  to  the  jury,  mainly  on  the  ground  that  it 
was,  in  the  language  of  the  Court,  a  mistake  in  His 
Honor  to  tell  them  that  this  Court  could  correct  any 
errors  they  might  commit,  on  account  of  the  great 
weight  given  here  to  the  finding  of  a  jury.  The 
Court  also  disapproved  of  the  threat  of  His  Honor 
to  keep  the  jury  together  until  they  did  agree.  We 
think  the  case  was  properly  decided,  but  find  in  it 
nothing  that  will  sustain  the  objection  presented  to 
what  His  Honor  said  in  the   present  case. 

An  affidavit  of  a  juror  is  presented,  in  which  he 
purports  to  give  the  facts  as  to  what  occurred  when 
the  jury  came  into  the  court-room.  This  juryman 
says  that  ^^when  he  put  the  question  as  to  what  was 
ordinary  diligence,  the  Judge  did  not  reply  to  his 
question,  but  remarked  to  the  jury  that  if  they  took 
the  law  in  their  own  hands,  nothing  could  be  done, 
but  if  he  (the  Court)  charged  the  law  wrong,  he 
would  be  corrected  by  the  Supreme  Court."  He  then 
goes  on  to  say  that  next  morning  the  other  four  of 
the  jurors  who  had  been  with  him  had  gone  over  to 
the  other  side,   on   the  ground,  as   they  said,   that  His 
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Honor^  in  the  above  remarks^  was  alluding  to  them^ 
and  had  told  them^  in  effect^  as  they  took  it;  they 
were  doing  wrong.  We  need  only  say  that  if  the 
matter  of  this  affidavit  could  be  looked  to  at  all;  it 
would  not  be  sufficient  on  which  to  affect  the  verdict 
of  the  jury  in  this  Court.  It  would  amount  to 
nothing  more  than  a  statement  by  a  juryman^  show- 
ing the  grounds  and  motives  that  influenced  other 
members  of  the  jury  in  coming  to  their  conclusions^ 
or  what  they  had  said  were  the  grounds^  as  he  un- 
derstood them.  It  appearS;  toO;  from  what  the  affi- 
ant says  the  Judge  did  say^  that  there  was  nothing 
in  it  that  should  have  led  to  such  a  conclusion^  as 
it  does  not  appear  that  His  Honor  knew  anything  as 
to  how  the  jury  stood;  nor  .does  the  remark;  in  the 
slightest  degree;  indicate  an  application  to  the  one  or 
other  party  of  the  jury;  as  they  stood  divided.  We 
are  bound  to  presume  entire  impartiality  in  the  JudgC; 
and  see  nothing  in  the  slightest  degree  to  militate 
against  this  presumption  in  the  facts  of  this  record. 
On  this  subject  the  rule  is  too  well  settled  to  need 
discussion;  that  affidavits  of  jurors  will  not  be  received 
for  the  purpose  of  showing  that  the  jury  misunder- 
stood the  charge  of  the  Court;  or  that  they  failed 
to  follow  the  charge;  or  that  the  verdict  was  rendered 
on  a  mistaken  opinion  as  to  the  law  or  the  facts  of 
the  case.  3  Hum.;  333;  4  Hum.;  616.  Such  an 
affidavit  as  the  one  presented  should  not  be  received 
at  all,  and  certainly  is  entitled  to  no  weight  whatever. 
Affidavits   of  jurors  must   be   received  with  great  cau- 
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tion,  and  while  there  are  cases  in  which  they  are 
proper,  as  is  recognized  by  the  remark  of  this  Court 
in  4  Hum.,  518,  yet  clearly  the  facts  disclosed  in 
the  one  now  under  consideration,  do  not  bring  it 
within   the   rule. 

We  come  now  to  a  question  presenting  more  of 
difficulty  in  its  solution.  It  is  insisted  that  a  new 
trial  should  have  been  granted  because  of  statements, 
in  the  form  of  new  evidence  of  facts  ascertained  by 
himself  during  the  consideration  of  the  case,  were 
presented  to   the  jury  by   one  of  their  number. 

The  facts  on  this  question  are  presented  in  an 
affidavit  of  a  juror,  F.  W.  Ballow.  He  says  that  a 
discussion  had  been  had  at  the  bar,  in  argument  of 
the  case,  as  to  whether  Mr.  Lusk  could  have  seen 
the  robbers  as  they  passed  out  of  the  door,  on  the 
day  in  which  it  was  alleged  that  the  office  of  defend- 
ants was  robbed,  by  knocking  Mr.  Lusk  down;  and 
as  to  whether  he  could  have  seen  them,  as  he  stated, 
unless  he  had  been  standing  up;  and  if  so,  that  he 
was  guilty  of  negligence  in  not  giving  the  alarm 
promptly,  as  it  was  in  open  day-light,  on  a  public 
street,  near  the  Public  Square,  in  the  city  of  Nash- 
ville. The  affidavit  fiirther  states  that  the  plaintiff^s 
counsel  was  interrupted  by  defendants'  counsel,  who 
stated  that  the  counter  was  not  of  wood,  but  that 
the  iron  railings,  that  had  been  proven  to  be  about 
three  feet  high  on  the  counter,  ran  down  to  the  floor, 
with  holes  through  it,  so  that  Lusk  (the  witness) 
could  see   through  them  whilst    lying  on  his  back    on 
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the  floor.  He  then  adds,  as  the  new  evidence,  that 
Mr.  Robertson  (one  of  the  jury)  came  into  the  jury 
room  one  morning  before  they  had  agreed  upon  a 
verdict,  and  said  "he  had  discovered  some  new  evi- 
dence; that  he  had  been  round  and  examined  the 
counter,  and  found  that  the  iron  railing  ran  down  to 
the  floor.  He  described  it  as  a  kind  of  lattice  work, 
and  said  he  asked  if  the  counter  then  was  as  it  had 
been  when  the  robbery  was  committed,  and  was  told 
it  was;  and  that  it  could  be  seen  through  by  Lusk 
whilst  lying  on  the  floor.'^  It  is  evident  from  the 
facts  detailed  in  this  aflidavit  that  the  question  as  to 
whether  the  witness  (Lusk)  could  see  the  robbers  as 
they  passed  out  of  the  door,  was  one  that  had  at- 
tracted the  attention  of  the  jury,  and  probably  had 
been  a  matter  of  discussion  among  them,  and  in  some 
way  was  deemed  material  in  coming  to  their  conclu- 
sion. The  evidence  of  Lusk,  who  was  the  teller  of 
the  bank  (or  brokers'  oiBce)  of  defendants,  and  the 
only  man  iij  the  office  at  the  time  of  the  alleged 
robbery,  had  shown  that  he  was  standing  at  the 
counter,  leaning  upon  it;  that  while  in  this  position 
he  was  struck  down  by  a  "  slung-shot,''  as  he  de- 
scribed it,  striking  over  the  eye,  felling  him  to  the 
floor;  that  wheii  he  fell  he  was  senseless  from  the 
blow,  and,  when  he  recovered,  he  found  himself  on 
the  floor  with  a  man  on  him,  holding  him  by  the 
throat;  he  says  that  he  swooned  again,  and  when  he 
became  conscious  of  what  was  going  on  around  him, 
he  saw  another   at  the   safe,   or    about    the   safe.       On 
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cross-examination^  he  was  asked  if  he  saw  the  rob- 
bers when  they  went  out  of  the  front  door,  and  an- 
swered "that  he  saw  one  of  them  as  he  went  out 
of  the  front  door  and  shut  it."  In  describing  the 
counter  behind  which  he  was  standing,  and  which 
ran  entirely  across  the  room,  he  said  the  counter  was 
made  of  wood,  and  rose  up  from  the  floor  higher 
than  his  waist;  that  it  was  higher  than  usual;  that 
upon  this  counter  was  an  iron  railing,  some  two  or 
three  feet  high,  which  was  fastened  to  the  counter 
firmly;  that  this  railing  was  a  kind  of  lattice  work, 
and  was  put  there  to  keep  any  one  from  getting  over 
the  counter,  and  yet  could  be  seen  through.  This 
railing — ^about  midway  of  it — ^had  an  opening  about 
twenty  inches  wide,  where  the  money  was  paid  out, 
and  through  this  opening  the  blow  was  given.  On 
the  testimony  of  this  witness  rested  almost  alone  the 
case  for  the  defendant,  and  from  the  mode  of  his 
cross-examination,  and  from  the  matter  of  his  testi- 
mony, it  is  evident  that  the  effort  of  the  plaintiff 
was  to  break  him  down,  by  showing  inconsistencies, 
or,  at  any  rate,  unreasonableness  and  improbability  in 
the  story  told  by  him.  This  was  so  apparent  to  the 
defendants  that  they  felt  the  necessity  for  sustaining 
him  by  proof  of  his  good  character  and  standing  in 
the  community. 

With  this  summary  of  the  leading  fiicts  bearing  on 
this  point,  the  question  is,  whether,  on  sound  princi- 
ples, the  statement  made  to  the  jury  by  the  juryman 
was  of   such  a  character  as  that  its    introduction    was 
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cause   for  a    new   trial,    and    each  error  as    this  Court 
must  treat  as  basis  for  reversal. 

It  is  urged,  in  the  argument  of  the  learned  coun- 
sel for  defendants,  that  we  have  no  case  in  our  books 
in  which  it  has  been  held  that  the  affidavit  of  jurors 
will  be  received  in  a  civil  case,  to  show  that  one  of 
the  jurors  gave  information  to  the  jury  after  retire- 
ment. Several  cases  are  cited  from  our  sister  States 
and  the  Supreme  Court  of  the  United  States,  where 
it  has  been  held  that  new  trials  would  not  be  granted 
on  information  given  to  the  jury  by  a  fellow-juror, 
after  retirement.  Some  of  them  qualifying  the  rule, 
however,  by  the  statement  that  when  substantial  jus- 
tice has  been  done,  a  new  trial  would  not  be  granted, 
and  others  treating  the  fact  that  the  jurors  stated 
they  were  not  influenced  by  the  new  evidence  in 
formation  of  their  verdict,  as  a  material  consideration. 
See  6  Greenl.,  379 ;  Price  v.  TTarrew,  1  Hen.  and  Mun- 
ford;  cited  in  Gra.  &  Waterman  on  New  Trial,  vol. 
2nd,   355. 

We  believe  it  is  true  that  in  no  civil  case  has  it 
been  held  in  Tennessee  that  a  new  trial  should  be 
granted  on  the  fact  disclosed  by  affidavit  of  a  juror, 
that  statements  were  made  to  the  jury  by  a  fellow- 
juror,  bearing  on  the  matter  of  investigation;  yet  we 
find  a  number  of  criminal  cases  where  new  trials 
have  been  granted  upon  such  affidavits.  We  may 
add  that  no  civil  case  is  shown  where  it  has  been 
held  in  our  State  that  such  fact  did  not  vitiate  the 
verdict,    so    that    the    direct    question    is,     perhaps,    an 
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open  one.  We  may  well  look  to  the  cases  reported 
in  our  State^  as  furnishing  reasons^  and  analogies  to 
guide   us  to   our    conclusion   on   the   question. 

In  case  of  Donston  v.  StcUej  6  Hum.,  276,  one 
of  the  jurymen  stated  to  his  fellows,  after  they  had 
retired,  that  he  had  heard  a  witness  who  had  been 
examined  on  the  trial  (whose  credibility  had  been  at- 
tacked), sworn  before  the  grand  jury,  and  that  his 
statement  was  the  same  he  made  before  the  traverse 
jury.  This  was  held  to  vitiate  the  verdict.  It  is 
true  it  is  said  in  the  opinion,  the  jurors  making  the 
affidavit  stated,  that  these  statements  greatly  influenced 
them  in  finding  the  verdict.  But  the  principle  on 
which  Judge  Turley  rests  the  opinion  of  the  Court 
seems  not  to  have  been  based  on  this  statement,  for  he 
says:  ^^It  has  always  been  held  in  this  State  that 
testimony  given  to  a  jury,  after  it  has  left  the  pres- 
ence of  the  Court,  vitiates  the  verdict,  because  it  is 
not  given  on  oath,  and  is  given  without  the  knowl- 
edge of  those  to  be  aflected  by  it,  and  who  have, 
therefore,  no  opportunity  of  meeting  and  repelling  it." 
In  Booby  v.  The  State,  4  Yer.,  114,  115,  a  new  trial 
was  granted  on  affidavits  disclosing  statements  bearing 
upon  the  case,  made  by  a  juror  to  his  fellow-jurors 
after  their  retirement.  In  that  case  it  is  true  the 
statement  is  made  in  the  affidavits  that  the  jury  were 
influenced  by  the  facts  given  to  them  by  the  jury- 
man, but  the  principle  laid  down  by  the  Court  does 
not  grow  out  of  this  fact,  nor  is  it  based  on  it. 
Judge    Whyte,    in    the    opinion    of    the    Court,     says: 
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"The  verdict  is  too  palpably  vicious  to  require  the 
citing  of  authorities  to  prove  it  ought  not  to  stand. 
What  the  juror  knew  of  the  defendant  ought  to  have 
been  proposed  and  offered  in  Court,  and,  if  admissible, 
there  rendered,  to  be  observed  upon  by  defendants' 
counsel.  In  case  of  Sam  v.  ITie  StcUe,  1  Swan,  61, 
a  juryman  made  a  statement  as  to  where  the  line  of 
the  county  was,  it  having  been  a  controverted  ques- 
tion as  to  whether  the  offence  was  not  committed  in 
a  different  county  than  the  one  in  which  the  party 
was  indicted. 

In  this  case  the  juryman  (Brock)  stated  in  answer 
to  interrogatories  put  by  the  Court,  as  shown  by  the 
bill  of  exceptions^  ^^that  the  information  communicated 
by  his  fellow-jurors  exercised  no  influence  whatever 
upon  him  in'  making  up  the  verdict,  and  that  he 
thought,  or  believed,  they  would  have  come  to  the 
same  conclusion  from  the  testimony  in  the  cause. 
Judge  McKinney,  in  the  opinion  in  this  case,  says, 
in  substance,  that  it  was  not  for  this  Court  to  say 
whether  the  testimony  was  sufficient  to  have  supported 
the  verdict,  independent  of  the  statement  made  to  the 
jury.  Neither  was  it  relevant  to  inquire  what  influ- 
ence the  improper  evidence  received  by  the  jury  may, 
or  ought  to  have  exerted  upon  their  minds  in  set- 
tling the  disputed  question  of  venue.  It  is  sufficient, 
he  adds,  that  while  determining  this  question  they  re- 
ceived fresh  evidence  which,  if,  indeed,  it  were  not 
wholly  without    effect,    must    have    conduced,   in    some 

d^ree,    to    the    decision    of    the     controverted    point. 
16 
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He  then  goes  on  to  state  the  rule,  that  the  verdict 
of  the  jury  must  be  found  on  the  evidence  delivered 
to  them  in  Court,  in  the  presence  of  the  Judge  and 
parties.  He  then  states  the  rule  on  p.  65  to  have 
been  long  established  and  inflexible,  to  which  no  ex- 
ception can  be  admitted,  either  in  civil  or  criminal 
cases.  It  is  true,  he  sajs,  in  criminal  cases  it  is 
more  emphatically  the  right,  because  of  the  provision 
of  our  Constitution  that  "the  accused  shall  have  the 
right  to  meet  the  witness  face  to  face."  He  then 
proceeds  to  vindicate  the  rule  on  sound  principles  of 
reasoning,  that  we  think  eminently  satisfactory.  He 
says  to  hold  to  opposite  views  would  expose  our 
jury  trials  to  the  danger  of  being  perverted  to  the 
grossest  injustice  and  oppression.  In  answer  to  the 
idea  that  the  Judge  might  say  that  there  was  suffi- 
cient evidence  adduced  at  the  trial  to  justify  the  find- 
ing of  the  jury,  and  that  the  evidence  improperly 
given  to  them  could  have  had  no  influence  upon  the 
verdict,  that  this  was  purely  a  matter  of  fact  not  in 
the  province  of  the  Court  to  determine.  It  is  im- 
possible he  should  be  able  to  do  so,  because  the  law 
had  no  criterion  by  which  to  know  or  ascertain  the 
eflect  which  the  admission  of  improper  evidence  (if  of 
any  force  or  relevancy  whatever)  may  produce  on  the 
verdict  of  the  jury.  The  eflect  might  be  different, 
and  of  necessity  would  be  so,  on  different  minds, 
according  to  the  mental  and  moral  qualities  of  the  in- 
dividuals composing  the  jury,  their  intelligence,  powers 
of  discrimination,   and  a  thousand  other  considerations. 
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And,  therefore,  the  law  excludes  all  irrelevant  and 
illegal  evidence.  He  goes  on  then  to  remark,  upon 
the  statement  of  the  juror  that  he  was  not  influenced, 
treating  this  as  not  of  any  weight,  and  concludes  with 
the  rule  that  when  improper  evidence  is  allowed  to 
go  to  the  jury,  it  is  enough  that  the  case  may  have 
been  prejudiced  thereby,  and  the  law  will  so  presume. 
It  is  true  all  these  cases  were  criminal  cases,  but 
the  principle  on  which  they  go  is  equally  applicable 
to  civil  as  well  as  criminal  cases;  that  is,  that  the 
evidence  submitted  to  the  jury  shall  be  the  sworn 
evidence,  submitted  in  open  court,  under  the  safe- 
guards of  the  law,  and  open  to  be  sifted  by  a  cross- 
examination,  liable  to  be  met  by  countervailing  proof 
on  the  part  of  the  party  who  may  be  aflected  by  it. 
We  can  see  no  sound  reason  why  the  rule  should  be 
departed  from  in  civil  cases  and  upheld  in  criminal 
ones,  as  it  is  based  on  principles  equally  applicable 
to  the  one  as  to  the  other.  And  such  was  the  opin- 
ion of  Judge  McKinney  in  the  case  cited,  though  it 
may  not  have  the  weight  of  a  positive  decision,  be- 
cause said  in  a  criminal  case,  and  not  a  civil  one. 
We  may  add,  that  we  see  nothing  in  the  state  of 
things  around  us  in  reference  to  public  morals  or 
individual  sensibility,  where  property  rights  are  con- 
cerned, to  make  us  feel  that  any  and  every  safe- 
guard protective  of  our  jury  trials  from  improper  in- 
fluences should  not  be  strongly  upheld.  On  the  con- 
trary, we  see  much  that  makes  us  feel  the  necessity, 
or,    at  any  rate,   the  propriety,   of   not  only   maintain- 
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ing  all  the  safeguards  heretofore  established^  and  even^ 
if  possible,  adding  others,  in  order  to  insure  the  ad- 
ministration of  justice  from  even  the  suspicion  of 
being  tainted,  and  thus  maintain  in  the  public  mind 
a  proper  respect  for  law  and  justice,  as  administered 
by  the  courts  of  the  country.  We  therefore  hold, 
that  the  facts  presented  by  the  affidavit  in  the  record 
show  that  testimony  went  to  the  jury  that  might  well 
have  influenced  them  in  coming  to  their  conclusions; 
and,  seeing  this,  we  cannot  undertake  nicely  to  weigh 
and  ascertain  the  amount  of  influence  such  facts  may 
have  had,  and  for  this  cause  the  case  must  be  re- 
versed. We  may  add  that  we  treat  the  affidavit 
as  a  proper  mode  of  bringing  the  facts  before  the 
Court,  as,  in  such  a  case,  in  no  other  way,  probably, 
could  the  fact  be  developed,  the  deliberations  of  the 
jury,   under  our  system,   being  secret. 

We  need  not  examine  other  questions  presented, 
nor  the  question  of  the  deposition  not  read,  but 
taken  out  by  the  jury.  Probably  we  might  conclude 
this  would  have  been  an  additional  ground  for  re- 
versal, but  as  such  a  thing  is  not  likely  to  occur 
again,    it  is   not  necessary   to   decide  the  question. 

Let  the  case  be  reversed  and  remanded  for  new 
trial. 
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'T  ON  PERSONALTT.     What  Sufficient  to  vest  property  in  officer. 

levy  which  will  vest  the  title  of  personal  property  in  the  offl- 

',  does  not  consist  in  writing  out  the  levy  on  the  process.  Be 

list  take  possession  of  the  property  either  actually,  or  <  o 

Something  which  amounts  to  the  same  thing. 

^'A.jcB.    Same,    The  mule  in  question  was  in  the  barn  of  the 

^i^sband,  which  was  locked,  and  the  key  in  the  custody  of  a 

^^^ipro  servant  who  was  hired  on  the  farm.    The  husband  being 

^icik,  the  wife  saw  the  officer,  described  the  mule,  told  him 

"^^liere  it  was,  and  offered  to  procure  for  him  the  key.    The  offl- 

^^f  declined  to  accept  the  key,  but  went  to  the  barn,  looked 

^^ rough  the  crack,  and  saw  the  mule;   requested  the  wife  to 

^^ep  the  mule  for  him,  which  she  agreed  to  do,  and  then,  or 

Htterwards,  wrote  the  levy  on  the  attachment.     The  Circuit 

Judge  told  the  jury  that  manual   possession  was  ordinarily 

necessary;  but  if  the  property  at  the  time  was  in  the  power  of 

the  ofQcer,  so  he  could  have  taken  possession  of  it,  but  was  in 

the  possession  of  a  third  party  who  agreed  to  hold  it  for  the 

officer,  this  would  be  sufficient. 

Held,  The  charge,  as  applied  to  these  facts,  misled  the  Jury,  and 

were  erroneous.    The  mule  was  in  the  husband's  possession, 

and  not  that  of  the  wife. 


FROM   GILES. 


Appeal  from    the  Circuit   Court.     J.  G.  Wallace, 
Special  Judge. 

T.   M.  N.  Jones  for  Evans. 

Brown  <fe  McCollum  for  Higdon. 

McFarland,  Judge,   delivered  the    opinion   of  the 
Court. 

This   is  an    action    of   replevin    by   Higdon,  to   re- 
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cover  a  mule,  upon  the  following  facts :  The  mules 
belonged  to  Clements,  who  had  been  renting  a  farm 
from  Col.  Gordon.  He  absconded,  leaving  the  mule 
upon  Gordon^s  farm.  Rankin  and  others  sued  out  an 
attachment  from  a  Justice  of  the  Peace.  Higdon  was 
deputed  to  execute  the  process.  He  went  in  company 
with  Rankin  to  Col.  Gordon's  farm.  They  inquired 
of  Mrs.  Gordon  if  Clement  had  a  mule  there;  she 
told  them  he  did — that  it  was  in  the  barn.  The  wit- 
nesses differ  as  to  the  details,  but  agree  in  substance. 
The  mule  was  described  to  them  by  Mrs.  Gordon,  so 
they  could  distinguish  it  from  other  mules  of  Col. 
Gordon's,  that  were  in  the  barn.  The  barn  was  locked, 
and  the  key  at  the  time  in  the  possession  of  a  black 
boy  hired  at  the  place,  and  under  the  control  of  Mrs. 
Gordon,  her  husband  being  sick  at  the  time.  Mrs. 
Gordon  proposed  to  get  the  key  for  Higdon  and 
Rankin,  but  they  decided  it  was  not  necessary.  They 
went  to  the  barn,  some  two  hundred  yards  off;  they 
could  see  through  the  cracks,  and  picked  out  the 
mule  from  the  others,  and,  in  the  language  of  the 
witness,  made  the  levy.  But  whether  the  endorsement 
was  made  on  the  attachment  then,  or  when  they  re- 
turned to  the  village  of  Lynnville,  is  not  certain. 
The  stable-door  was  not  unlocked,  and  they  did  not 
take  actual  possession  of  the  mule.  They  informed 
Mrs.  Gordon  of  what  they  had  done,  and  requested 
her  to  keep  the  mule  for  Higdon,  which  she  agreed 
to  do.  They  then  left,  and  in  a  few  minutes  another 
special   deputy   came    with    another    attachment    against 
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Clement — levied    upon    the    mule,    and  took    possession 
of  it,    getting    the    key    from    the    boy    Peter.      They 
placed    the  mule    in  the    possession  of   Evans.      These 
are,   in  substance,  the  facts  upon  which  Higdon's  title 
is    predicated.    A  levy  by  an    officer  which  will    vest 
the  title  of  personal  property  in  him,  does  not  consist 
in  writing    out    the    levy    on    the    process.      He    must 
take  possession  of  the    property  either  actually,   or  do 
something    which    amounts    to    the    same    thing.      The 
Judge    told    the   jury  that    manual  possession   was  or- 
dinarily   necessary,    but    if  the    property    at    the    time 
was    in    the    power    of  the    officer,    so  he  could    have 
taken    possession  of   it,    but    was  in  the    possession  of 
a  third    party,  who  agreed  to   hold  it  for  the    officer, 
this  would  be  sufficient.    Assuming  this  to  be  correct, 
as  an  abstract  proposition,   we  think  the  evidence   does 
not  sustain   the   verdict.    We    do    not    understand  that 
Mrs.   Gordon    was  in    possession  of  the  mule;    it  was 
in   her  husband's  barn,  and  she  might  have  controlled 
the   boy    Peter,    who    had  the    keys   at  the  time;    but 
neither  in  law  or   in  fact    do    we    think    she    was    in 
possession.     The  proposition  of    the  Judge,  as  applied 
to  these  facts,  must  have  misled  the  jury,  and  renders, 
we  think,  the  proposition  erroneous.     Actual  possession, 
or  that  which    amounts  to  it  is  necessary  to  vest  the 
property  in  the  officer, 
fieverse  the  judgment. 


248  NASHVILLE : 


^ancj  Earles  v.  L.  H.  Headers. 


Nancy  Earles  v.  L.  H.  Meadebs. 

1.  Tenants  in  common.  Conveyance  by  one  to  the  other,  Hespective 
interests y  how  affected  by.  The  sale  of  a  tenant  in  common  of 
one-half  of  a  tract  of  land,  by  metes  and  bounds,  to  her  co-ten- 
ant, operates  as  a  partition  of  the  land,  but  does  not  diyest  the 
party  so  conveying,  of  her  interest  in  the  remaining  half. 

2.  Same.  Levy  on  a  part  of  a  tract  held  in  common  by  metes  and 
bounds.  A  levy  of  an  execution  against  one  tenant  in  common, 
upon  the  whole  tract  so  held,  and  a  sale  thereunder,  conveys  to 
the  purchaser  a  good  title  to  the  undivided  interest  of  the  exe- 
cution debtor. 

The  case  of  Jewett  v.  Stockton,  3  Yerg.,  reviewed.    Bartlett  v, 
Harlan,  12  Mass.  Reports. 


FROM  WARREN. 


Appeal  from  the  Circuit  Court.  S.  M.  Fite, 
Judge. 

F.  M.  Smith  for  Nancy  Earles. 

W.  E.  B.  Jones  for  Headers. 

Burton,  Special  J.,  delivered  the  opinion  of  the 
Court. 

The  action  is  ejectment,  brought  by  the  plaintiff 
in  error,  who  was  also  plaintiff  below,  in  the  Circuit 
Court  of  Warren  County. 

Several  questions  seem  to  have  been  made  in  the 
progress  of  the  case.     But  the  only  exception  taken  to 
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the  action  of  the  Circuit  Judge^  was  in  admitting  as 
evidence,  over  the  plaintiff^s  objection,  a  deed  for  the 
land  in  dispute,  made  by  the  Sheriff  of  Warren 
County  to   the   defendant,   Headers. 

The  facts  necessary  to  make  intelligible  the  ruling 
of  the  Court  are  as  follows:  The  land  conveyed  by 
this  Sheriff's  deed  was  part  of  the  lands  descended  to 
the  plaintiff  and  her  sister,  one  Martha  Drake,  from 
their  father,  Joseph  England,  and  which  was  allotted 
to  his  widow,  Lucy,  as  her  doii^r.  There  was  never 
any  partition  made  of  the  dower  between  the  plaintiff 
and  Martha  Drake.  But  after  the  life-estate  of  the 
dowress  had  terminated,  and  on  the  [9th  day  of  Octo- 

■ 

ber,  1865,  the  plaintiff,  Nancy,  conveyed  by  deed  the 
eastern  half  of  the  dower  tract  to  her  sister,  Martha 
Drake. 

It  was  doubtless  intended  between  these  sisters 
that  this  deed  was  to  operate  as  a  partition  of  the 
dower  tract,  and  that  the  plaintiff  was  to  hold  the 
remaining  part  in  severalty.  But  it  does  not  appear 
that,  in  point  of  fact,  Martha  Drake  ever  made  any 
deed  to  her  sister  of  the  remainders  of  the  tract. 
After  the  execution  of  this  deed,  the  defendant,  Meaders, 
obtained  a  judgment  before  a  Justice  of  the  Peace 
against  the  plaintiff;  execution  issued  on  it,  which  was 
levied  upon  all  of  the  dower  tract  not  embraced  in 
the  deed  from  the  plaintiff  to  Martha  Drake.  The 
land  was  sold  under  an  order  of  condemnation  issued 
from  the  Circuit  Court  of  Warren  County,  and  was 
bought  by   the  defendant,   Meaders.      And    it  was  the 
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deed  made  by  the  Sheriff,  in  pursuance  of  this  pur- 
chase, that  was  objected  to  as  evidence  by  the  plain- 
tiff. 

The  ground  that  appears  to  have  been  assumed  by 
the  plaintiff's  counsel  was,  that  she  and  Martha  Drake 
were  tenants  in  common  of  the  whole  dower  tract 
when  the  levy  and  sale  of  part  of  it  was  made,  and 
it  was  assumed  that  this  levy  and  sale  were  void,  for 
the  reason  that  part  of  a  tract  of  land  in  common 
can  not  be  levied  upon  and  sold  by  metes  and  bounds 
under  process  against  one   of  the  co-tenants. 

The  case  of  Jewetta^  lessee^  v.  Stockton,  3  Yerger, 
492,  decides  that  one  tenant  in  common,  before  parti- 
tion, can  not  convey  his  interest  in  a  particular  part 
of  the  land  held  in  common  by  metes  and  bounds, 
and  the  Court  rests  its  decision  mainly  on  the  author- 
ity of  Barttett  v.  Harhn,  12  Mass.  Rep.,  deciding  that 
an  execution  against  one  holding  lands  in  joint  ten- 
ancy, or  tenancy  in  common,  can  not  be  extended  on 
a  part  of  the  lands  so  holden  by  metes  and  bounds. 
And  the  reason  given  for  this  decision  is,  that  if 
effect  were  given  to  the  deed  in  the  one  case,  or  the 
levy  and  sale  in  the  other,  then  a  partition  would  be 
made  without  the   co-operation   of  the   other  tenant. 

Conceding  that  the  principle  of  this  case  is  appli- 
cable to  the  case  in  hand,  it.  by  no  means  follows 
that  His  Honor,  the  Circuit  Judge,  erred  in  admitting 
the  deed  in  evidence.  It  being  made  in  pursuance 
of  a  sale  by  the  Sheriff,  in  a  cause  to  which  the 
plaintiff  was  party,   it  was  admissible  as  evidence,  the 
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effect  to  be  given  to  it  when  admitted  being  a  differ- 
ent question.  But  we  think  that  the  principle  decided 
in  the  case  of  Jewetts,  leasee,  v.  Stockton,  above  referred 
to^   has   no  application  in  this  case. 

When  the  Sheriff's  deed  was  offered  in  evidence, 
it  was  conceded  that  it  purported  to  convey  by  "metes 
and  bounds"   one-half  of  the   dower  tract  of  land. 

But  it  was  also  admitted,  as  appears  from  the  bill 
of  exceptions,  that  before  the  levy  and  sale  the  plain- 
tiff had  conveyed  the  other  half  of  the  dower  tract 
to  her  sister,  Mrs.  Drake.  We  think  that  this  con- 
veyance, so  made  to  Mrs.  Drake,  destroyed  the  joint 
tenancy  between  the  plaintiff  and  Mrs.  Drake  as  to 
that  half,  and  left  them  tenants  in  common  of  the 
remaining  half,  which  is  the  land  in  suit.  The  point 
decided  in  Jewett  v.  Stockton  has  no  application  to  this 
conveyance,  as  of  course  the  tenancy  in  common  as 
to  the  premises  conveyed,  was  severed  by  the  consent 
of  both  tenants.  And  the  levy  was  not  made  on  part 
of  this  remaining  half  by  "metes  and  bounds,"  but 
on  the  whole  of  it.  The  levy  makes  no  mention  of 
the  plaintiff's  interest  being  an  undivided  moiety,  nor 
does  the  Sheriff's  deed,  but  we  do  not  think  that 
either  is  void  on  that  account.  The  deed  then  made 
by  the  Sheriff  having  passed  to  the  defendant,  Meaders, 
the  plaiDLtiff's  interest  in  the  land,  of  course  she  has 
no  title  to  assert  in  this  action. 

It  is  insisted  that  the  evidence  greatly  preponder- 
ates against  the  finding  of  the  jury  upon  the  question 
of   boundary.      But  we  do   not  think   that,   under  the 
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well  settled  practice    of  the  Coart^  we  can    disturb,  the 
verdict  for  this  reason. 

We  find  no  error  in  the  record^  and  the  judgment 
of  the  Circuit  Court  is  affirmed. 


H.  P.  and  E.  H.  Harvey  v.  Berry,  Demovtlle  & 

Co.   et  ah. 

1.  Alias  execution  from  Court  of  Record  relates  to  its  test. 

An  alias  execution  from  Court  of  Record  relates  to  its  test, 
and  binds  the  debtor's  personal  goods  from  that  time,  into 
whosoever  hands  they  come. 

2.  Same.     Principle    illustrated.    Alias  execution  issued  11th   of 

November,  1869,  tested  on  the  first  Monday  of  November, 
1869,  which  was,  on  the  25th  of  January,  1870,  levied  upon 
the  goods  in  question,  the  execution  debtor  having  died  after 
the  issuance  of  the  execution,  but  before  the  levy. 

Heldy  The  levy  of  the  execution  vested  the  title  to  the  goods 
•in  the  sheriff  from  the  test  of  the  execution,  and  that  his 
title  was  superior  to  that  of  a  purchaser,  who  purchased  the 
same  floods  from  the  execution  debtor  on  the  7th  of  Decem- 
ber, 1869.    4  Hum.,  997;  1  Col.,  396. 

3.  Receiver.    Liability  of.    Where  the  title  to  property  is  in  dis- 

pute, and  the  sale  of  it  has  been  enjoined,  and  a  receiver 
appointed  at  instance  of  complainant,  and  he  is  himself  ap- 
pointed receiver,  and  his  bill  is  dismissed  for  want  of 
equity,  it  is  error  to  decree  against  him  and  his  securities 
on  the  injunction  bond  for  the  value  of  the  property,  as  a«1- 
mitted  in  his  bill.    He  held  the  property  as  receiver,  and  he 
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and  his  sureties  as  receiver  were  bound  to  account  for  it  or 
its  value,  under  the  orders  of  the  Court,  and  not  his  sureties 
on  his  injunction  bond. 


FBOM   LAWRENCE. 


Appeal  from  the  Chancery  Court.     Geo.   H.  Nixon, 
Chancellor. 

G.   T.   Hughes  for  Harvey. 

P.  P.   Matthews  for  Berry,  Demoville  &  Co. 

McFarland,  Judge,  delivered  the  opinion  of  the 
Court. 

The  bill  alleges  that  one  of  the  complainants,  S.. 
H.  Harvey,  purchased  a  stock  of  drugs  from  John 
W,  Beams,  on  the  7th  of  December,  1869.  That,  in 
February,  1868,  a  judgment  was  rendered  in  the  Cir- 
cuit Court  of  the  county  against  «aid  Keams,  in  favor 
of  John  Sevier.  An  execution  was  issued  and  re- 
turned ^^  nothing  made.^'  An  alias  execution  was  issued 
on  the  11th  day  of  November,  1869,  which  was,  on 
the  25th  day  of  January,  1870,  levied  upon  the  drugs 
in  question,  Keams  having  died  after  the  issuance  of 
the    execution,  but  before  the   levy. 

The  bill  further  charges  that  there  had  been  a 
previous  levy  upon  these  drugs,  or  a  part  of  them, 
by  James  H.  McKey,  sheriflf  of  the  county,  under  an 
execution  from  the  Chancery  Court,  in  favor  of  M. 
H.    Williams  *and    others    against    Reams.      That    the 
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execution  had  been   returned  30th   January^  1869,  "  no 
sale  for  want  of  bidders." 

The  bill  further  charges  that  on  the  4th  Decem- 
ber, 1869,  Berry,  Demoville  cfc  Co.  obtained  judgment 
before  a  Justice  of  the  Peace  of  the  county  against 
Reams  and  complainant,  H.  P.  Harvey,  as  his  part- 
ner, for  $250,  when,  in  fact,  H.  P.  Harvey  was  not 
a  partner,  and  the  bill  charges  that  this  judgment 
was  void  as  to  H.  P.  Harvey,  for  want  of  notice. 
R.  H.  Harvey  stayed  this  judgment,  and  was  to  pay 
it,  in  part  discharge  of  the  amount  he  was  to  pay 
Reams  for  the  purchase  of  the  drugs,  on  the  7th  of 
December. 

The  Chancellor  dismissed  the  bill  for  want  of 
equity  upon  its  face.  In  this  we  think  he  was 
clearly  correct.  It  is  too  well  settled  to  be  now 
doubted,  that  an  alias  execution  from  a  Court  of 
Record  relates  to  its  test,  and  binds  the  debtor's  per- 
sonal goods  from  that  time,  into  whosoever  hands 
they  come.  The  lien  of  the  execution  in  favor  of 
Sevier  was  superior  to  the  right  of  R.  H.  Harvey, 
under  his  purchase,  on  the  7th  of  December,  and  by 
the  levy  of  the  execution  the  title  to  the  goods  was 
vested   in  the  sherifiF. 

There  is  nothing  in  the  supposed  irregularities  in 
the  issuance  of  this  execution  to  change  this  result. 
It  was  a  valid  execution,  founded  upon  a  valid  and 
unsatisfied  judgment. 

Nor  is  this  result  changed  by  the  fact  that  Reams 
died  after  the  issuance  and  test  of  the  execution,  but 
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before  its  levy.  See  4  Hum.,  397;  1  Cold.,  396. 
The  levy,  or  supposed  levy,  of  the  former  execution, 
by  McKee,  is  not  a  matter  of  which  the  complainants 
can  take  advantage.  The  parties  by  whom,  or  in 
whose  favor  this  levy  was  made,  are  not  complaining, 
and,  besides,  it  is  most  probable,  from  the  statements 
of  the  bill,  that  this  was  either  not  a  valid  levy, 
for  want  of  an  actual  seizure  of  the  goods,  or  it 
was  abandoned. 

Complainants  are  entitled  to  no  relief  against  Berry, 
Demoville  &  Co.  The  facts  stated  show  that  H.  P. 
Harvey  was  legally  served  with  process.  That  his 
co-defendant  consented  to  a  continuance  before  the 
Justice,   in  his   absence,   does  not  discharge  him.      The 

bill   was  properly   dismissed. 

But  the  question  is,  was  the  proper  decree  ren- 
dered? 

The  bill  states  that  R.  H.  Harvey  purchased  the 
drugs  from  Reams  for  $800.  In  the  amended  bill 
he  says,  their  cash  value  was  $600,  or  $650.  An 
injunction  was  obtained  enjoining  a  sale  of  the  goods. 
Upon  application  of  the  complainants,  also,  R.  H. 
Harvey  was  appointed  receiver,  who  took  possession 
of  the  goods  after  giving  bond  and  security,  condi- 
tioned to   discharge  the   duties  of  receiver. 

Upon  dismissing  the  bill,  the  Chancellor  rendered 
a  decree  in  favor  of  the  defendant  (Sevier)  against 
the  complainants  and  their  securities  in  the  injunction 
bond  for  $650,  the  value  of  the  goods  as  charged  in 
the   bill. 
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This,  we  think,  was  error.  Although  the  goods 
were  placed  in  the  hands  of  R.  H.  Harvey,  he  held 
them  as  receiver,  and  was  bound  to  account  for  them 
under  the  orders  of  the  Court.  He  and  his  sureties, 
as  receiver,  must  account  for  the  drugs  or  their  value. 

If  any  damage  has  accrued  to  the  defendants  by 
the  wrong  issuance  of  the  injunction,  the  complain- 
ants and  their  securities  on  the  injunction  bond  must 
be  liable  for  the  same. 

The  decree  in  this  respect  will  be  modified  and 
remanded,  to  the  end  that  the  proper  steps  may  be 
taken  in  the  Court  below  to  carry  out  this  view  of 
the  case. 

The  costs  of  this  Court  will  be  paid,  one-half  by 
complainants,  and  the  other  half  by  Sevier.  The 
costs  of  the  Court  below  as  adjudged  by  the  Chan- 
cellor. 


Fry  V,  Manlove  et  al. 

1.  Satisfaction  of  Execution  by  Levy,  Supersedeas  avoids.  An 
execution  upon  a  judgment  against  a  principal  and  two  sureties 
issued,  and  was  levied  on  sufficient  personal  property;  before 
its  satisfaction  writs  of  certiorari  and  supersedeas  were  granted 
upon  the  principars  petition,  and  his  property  was  restored. 
The  suit  thus  pending  \rsA  abated  by  the  principal's  death, 
when  an  alias  execution  issued  against  the  sureties,  who  defend 
by  insisting  that  the  original  execution  was  satisfied  by  the 
former  levy. 
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.STeld,  the  essence  of  the  satisfaction  is  the  levy,  and  this  being 
Annulled  by  the  mandate  of  the  law,  there  is  no  satisfaction, 
and  the  debt  is  still  due. 

Oa^ses  cited:  Mountney  i;.  Andrews,  Cro.  Eliz.,  237;  1  Salk., 
322 ;  2  Lord  Ray.,  1,072 ;  2  Tidds  Pr.,  1,049 ;  Green  v.  Burke,  23 
>Vend.,  490;  The  People  r.  Hopson,  1  Denio.,  578;  Ladd  v, 
:Blunt,  4  Mass.,  402;  U.  S.  v.  Dashiel,  3  Wall.,  699;  Taylor  v. 
X^anney,  4  Hill,  621;  Cuming  v.  Burdick,  4  McLean,  133;  Rey- 
Tiolds  V.  Rogers,  6  Ohio,  169;  Young  v.  Read,  3  Yerg.,  298; 
I*igg  ».  Sparrow,  3  Hay.,  144;  3  Yerg.,  298-9;  2  Swan.,  292; 
Oook  V.  Smith,  1"  Yerg.,  148;  Clark  «.  Bell,  8  Hum.,  28;  Mc- 
C^anney  v.  Lawson,  3  Head.,  336;  Finley  v.  Kent,  1  Head.,  123; 
€9x  re  King,  2  Dev.  Rep.,  241;  Code,  §  3,132. 

^-       S.A.ME.    Same.    Bond  for  supersedeas     No  merger  of  the  original 
li€Mbility.    The  bond  for  supersedeas  is  a  totally  different  instru- 
ent  from  the  ordinary  delivery  bond.    It  destroys  the  effect 
the  levy,  but  i's  in  no  sense  a  merger  of  the  original  liability, 
it  existed  prior  to  the  levy. 


FROM   DAVIDSON. 


-A^ppeal   from  the   Circuit  Court.      E.  Cary,  Circuit 


OxjELD  &  DoDD  for  Fry. 

^ErL.   S.  Brown  for  Manlove. 

SiN'EED,   J.,   delivered  the   opinion  of  the   Court. 

The   defendants  were  the   securities  upon  a  promis- 

^^y       note    to    plaintiff;    executed    by    W.    B.   Young, 

^^^*^     which  a  judgment  was  rendered  by  a  Justice  of 

^^i^ifion    County,   on    the   14th    day    of    April,   1860, 

^st;   the   principal  and  sureties.       An  execution  was 

upon  the  judgment  to  a  constable  of  said  county 

^Ixe    2nd    of    October   following,   which   was    levied 
17 
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on  the  next  day  upon  certain  personal  property  of 
Young,  the  principal,  shown  to  have  been  amply  suffi- 
cient for  the  satisfaction  of  said  execution.  The  officer 
left  the  property  in  the  possession  of  the  defendant, 
Young,  and  would  have  duly  proceeded  to  advertise- 
ment and  sale  but  for  the  writs  of  certiorari  and 
supersedeas  obtained  upon  the  petition  of  the  defend- 
ant, Young,  by  which  all  further  proceedings  were 
suspended,  and  the  case  brought  before  the  Circuit 
Court  of  Davidson  County,  where,  for  several  years, 
it  lingered  upon  the  docket,  and  was  finally  abated 
by  the  death  of  the  defendant,  Young.  In  October, 
1866,  the  plaintiff  caused  an  alias  execution  to  be 
issued  against  the  said  sureties,  the  defendants,  Man- 
love  and  Waggoner,  which  was  superseded  upon  the 
petition  of  the  defendants,  filed  in  said  Circuit  Court. 
The  sole  ground  assumed  in  the  defendants'  petition 
for  certiorari  and  supersedeas  is,  that  the  levy  of  the 
3rd  of  October,  1860,  upon  personal  property  of  the 
defendant,  Young,  sufficient  to  satisfy  the  execution, 
operated  in  law  as  a  satisfaction  and  discharge  of  said 
judgment.  Upon  the  trial  in  the  Circuit  Court,  the 
Court  charged  the  jury  that  "the  levy  of  said  execu- 
tion upon  property  of  the  said  Young,  if  it  was  of 
value  sufficient  to  satisfy  said  fi,  fa.,  was  a  satisfaction 
of  the  same,  and  the  said  Young  superseding  the  ex- 
ecution would  not  prevent  said  satis&ction.''  The 
verdict  and  judgment  were  for  the  defendants,  and  the 
plaintiff  has  appealed  in  error. 

It  is  no  modern  doctrine  of  the  common  law  that 
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the  levy   of  an   execution   upon  property   of   defendant 
sufficient    to   pay    it,   is   a  discharge   of  the    judgment. 
It    was    said    in    the     English    case    of    Mountney  v. 
Andrews,  that  to   a    scire   facias    on    a    judgment    the 
defendant    may    plead    execution   on   a  ji.  fa.   for  the 
same   debt,  without  showing  that  the   writ  is  returned 
— Cro.   Eliz.,   237 — and     so    it    was    said    in    a    later 
English    case,    of    CUek    v.    WUhers,    that    when    the 
defendant's  goods  are  seized    on  a  fi.  fa.  the   debt   is 
discharged.      1  Salk.,  322;   2   Lord  Ray.,  1,072.      This 
doctrine    has    been   followed   in   this  country,   and    has 
been    repeatedly    announced    in    this    Court.       But    it 
must  be   taken  with   certain   well-defined    qualifications, 
and    we   must    bring  to   our  aid    the   '^reasons  of    the 
law''   in   giving    it   application   to   cases   as    they   arise. 
There   are  cases  in  which  this  doctrine  will   not  apply, 
and  the  "reasons  of  the  law"  will  identify  those  cases 
as  they   may  arise.       In   2   Tidds  Pr.,  1,019,  the   rule 
is    thus    stated:       "When    the    sheriff    has    taken    the 
defendant's  goods  upon  a  fieri  fadas  to   the  amount  of 
the  sum  directed  to    be    levied,   the   defendant  is    dis- 
charged.     But  when  two  persons  are  jointly   and  sev- 
erally   bound,   and    execution    is    had    against    one    of 
them,  and  his  goods  are   seized  but  not  sold,  this  can 
not  be  pleaded   in  an   action  of  debt  against  the  other 
obligor,  because   it  is   no   actual   satisfaction."      In   tKe 
case    of    Green    v.   Burke,   23    Wend.,  490,   it    is    said 
that  "a  levy  by  virtue  of  an  execution   is   not  always 
a  satisfi^iction   of    the  judgment,   although   the   property 
levied   on  be  of    sufficient  value  to  satisfy  the  execu- 
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tion.  If  the  levy  fail  to  produce  satisfaction^  in  fact, 
without  any  fault  of  the  plaintiff,  he  may  proceed  to 
obtain  execution/^  And  it  was  said,  in  the  case  of 
The  People  v.  Hopson,  1  Denio.,  578,  that  "if  the 
broad  ground  has  not  yet  been  taken,  it  is  time  it 
should  be  asserted  that  a  mere  levy  upon  sufficient 
personal  property,  without  more,  never  amounts  to  a 
satisfaction  of  the  judgment.^'  The  learned  Judge^  in 
the  same  case,  declares  the  true  rule  to  be  that  the 
iudgment  is  satisfied  when  the  execution  has  been  so 
used  as  to  change  the  title,  or  in  some  way  deprive 
the  debtor  of  his  property/^  And  in  Ladd  v.  Blunts 
4  Mass.,  402,  Parsons,  C.  J.,  rests  the  rule  upon  the 
ground  that  "by  a  lawful  seizure  the  debtor  has  lost 
his  property  in  the  goods."  The  Supreme  Court  of 
the  U.  S.  seems  to  have  adopted  this  view,  in  the 
case  of  U.  8.  v.  Daahiel,  in  which  Mr.  Justice  Cliffbrd 
says :  "  When  the  goods  seized  are  taken  out  of  the 
possession  of  the  debtor,  and  they  are  sufficient  to 
satisfy  the  execution,  it  is  doubtless  true  that  if  the 
marshall  or  sheriff  wastes  the  goods,  or  they  are  lost 
or  destroyed  by  the  negligence  or  fault  of  the  officer, 
or  if  he  misapplies  the  proceeds  of  the  sale,  or  retains 
the  goods  and  does  not  return  the  execution,  the 
debtor  is  discharged ;  but  if  the  levy  is  over- 
reached by  a  prior  lien,  or  is  abandoned  at  the  re- 
quest of  the  debtor,  or  for  his  benefit,  or  defeated 
by  his  misconduct,  the  levy  is  not  a  satisfaction  of 
the  judgment."  "Rightly  understood,"  continues  the 
learned  Judge,  fHhe  presumption   is  only  a  pHma  facie 
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one  in  any  case,  and  the  whole  extent  of  the  rale 
is,  that  the  judgment  is  satisfied  when  the  execution 
is  so  used  as  to  change  the  title  of  the  goods,  or  in 
some  way  to  deprive  the  debtor  of  his  property."  3 
Wall.,  699.  The  Court  quotes  and  adopts  the  words 
of  Bronson,  C.  J.,  in  the  case  of  Taylor  v.  Ranneyy 
4  Hill,  621,  where  he  says:  "If  the  property  be 
lost  to  the  debtor  in  consequence  of  the  legal  meas- 
ures which  the  creditor  has  pursued,  the  debt  is 
gone,  although  the  creditor  may  not  have  been  paid. 
Under  these  circumstances  the  creditor  must  take  his 
remedy  against  the  officer,  and  if  there  be  no  such 
remedy  he  must  bear  the  loss."  lb.,  699,  700.  In 
the  case  of  Chiming  v.  Bur  dicky  4  McLean,  133,  it  is 
said  that  a  levy  on  sufficient  personal  property  is  pre- 
sumed to  be  a  satisfaction  of  the  judgment,  but  if  it 
prove  insufficient  an  alias  may  issue ;  and  in  Reynolds 
v.  Roger Sy  6  Ohio,  169,  it  is  held  to  be  a  satisfaction 
of  the  judgment  only  while  the  levy  remains  in  force 
and   undisposed   of. 

In  reviewing  some  of  our  own  cases  upon  the  sub- 
ject, the  reason  of  the  rule  is  made  apparent.  In 
Youny  v.  Read,  3  Yerg.,  298,  Judge  Peck  says,  on 
this  point,  that  the  levy  of  an  execution  upon  prop- 
erty of  the  debtor  sufficient  to  satisfy  the  demand,  is 
in  law  a  satisfaction  of  the  judgment,  was  ruled  with- 
out a  dissenting  voice  in  this  Court,  in  Pigg  v. 
Sparrow,  3  Hay.,  144,  and  he  says  the  rule  is  founded 
on  reasons  obvious  to  every  lawyer.  It  can  not  be 
tolerated   to   let  an    officer    exercise    the    discretion    of 
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abandoning   at  his  pleasure  the  property  he  has  seized; 
nor  can   it  be  permitted  that  the  plaintiff  in  the   exe* 
cation    shall^    by     his    order     or    assent^     change     the 
direction  which   the  law  affixes  to   final   process   in  the 
hands   of  officers.     3  Yerg.,  298,   299.     The  levy  upon 
the  personal  property  vests  the  title  in   the  officer  mak- 
ing the  .levy.      2   Swan,   292.      And,   in   the  words   of 
Catron,   J.,   in    Cook    v.    Smith,    1    Yerg.,    148 :       The 
moment   the   levy  is   made   the   property  is   in  the   cus- 
tody of  the   law;    if   enough   be   levied,   the   defendant 
is   forever  discharged,  and  the   officer  levying  is  liable 
for    the   debt.       1    Yerg.,   148.       And    so  says    Green, 
J.,   in    Clark  v.    Bell,   8   Humph.,  28 :      "  If  the   prop- 
erty  of   the   principal   has  been   taken   in   execution    to 
an  amount  sufficient  to  satisfy  the  execution,  the  sure- 
ties   are    discharged."      Now    it    is    manifest    that    the 
reason   of   the  rule   is,   that    the   moment    the    levy    is 
made   the  title   is   divested    out    of    the   defendant  and 
vssted  in  the  officer.       The  officer  then   is   lawfully   in 
possession  of  property  sufficient  to   discharge  the   debt, 
and   he   and  his   official   sureties   are  substituted  as   the 
plaintiff's   debtors   instead    of    the   original    defendants. 
And    when    the    reason    of    the    rule    ceases,  the  rule 
ceases  with    it.       The   officer  is    thenceforth    bound    to 
make   good    the   debt,   so    long    as    the   possession   and 
the  title   remain   in  him,   and   if    he  wastes  the   goods 
or  converts  them  he   is  still  bound,  and  the  judgment 
against  the   original  parties  is   discharged.      It   is  then 
a  temporary  satisfaction,  and  becomes  permanent  when 
the  divesture   of  the   title   becomes  permanent.       Or  if 
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the  officer,  with  or  without  the  concurrence  of  the 
plaintiff,  abandons  the  levy  and  restores  the  goods  to 
the  defendant,  then,  as  to  the  principal  debtor,  there 
is  no  satisfaction,  because  the  title  and  the  possession 
have  reverted  without  actual  payment;  the  rights  of 
sureties,  however,  in  such  a  case,  may  rest  upon  a 
different  principle,  not  necessary  now  to  be  considered. 
But  a  very  different  case  is  presented  where  the  tem- 
porary title  of  the  officer  is  divested  without  fault  of 
his  or  the  plaintiff,  and  by  act  of  law.  The  reason 
of  the  rule  thea  ceases,  and  the  officer  is  no  longer 
liable  to  the  plaintiff,  but  is  instanter  released  from 
liability.  The  title  reverts  to  the  defendant,  and  in 
law,  as  in  fact,  there  has  never  been  any  satisfaction 
of  the  debt.  The  fictitious  satisfaction  created  by  the 
levy  no  longer  exists,  and  the  parties  stand  in  statu 
qu/Oj  as  they  stood  before  the  levy  was  made.  The 
writ  of  supersedeas,  in  the  words  of  the  statute, 
"effectually  supersedes  all  furher  proceedings.^^  Code, 
§  2,132.  And  the  effect  of  the  service  of  the  writ, 
say  this  Court,  in  McCartney  v.  Lawson,  3  Head.,  256, 
is  to  release  the  property  and  authorize  the  officer  to 
return   it   to  the   debtor. 

Now   if    the    levy    by  which  the  debtor  is  forever 

deprived   of  his   property,  and  the   liability  being  thus 

shifted    to    the   officer,   be  the   foundation  of   the   rule, 

then    it   must  follow  that  where  the   title   reverts,   and 
the   possession  follows,   and    the   officer    is    by    the   act 

of  law   released,  the  rule  no   longer  applies,  and  there 

is   no    satisfaction.       And  we    are    aware    of    no   prin- 
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ciple  which  would  place  the  securities  upon  any  higher 
ground  than  the  principle  in  such  a  case.  As  a 
matter  of  fact^  the  debt  is  still  due^  and  there  is  no 
longer  any  levy  in  existence  which  works  the  ficti- 
tious satisfaction  of  the  law.  Nor  can  the  bond  given 
upon  obtaining  the  supersedeas  affect  the  question.  It 
is  a  mere  additional  security  for  the*  debt.  The 
essence  of  the^  satisfaction  is  in  the  levy,  and  this 
being  annulled  by  the  mandate  of  the  law,  there  is 
no  satisfaction.  It  is,  of  course,  otherwise  if  the  levy 
had  been  abandoned.  Finley  v.  KeTit,  1  Head.,,  122. 
The  officer  being  no  longer  liable,  the  debt,  which 
by  the  levy  was  temporarily  thrown  upon  the  oflBcer, 
becomes  again  the  debt  of  the  original  parties,  and 
must  so  remain  until  it  is  discharged.  Thus  it  was 
held  by  the  Supreme  Court  of  North  Carolina  that 
"  a  seizure  of  goods  upon  an  execution  is  a  construc- 
tive payment  only  when,  unless  so  considered,  an  injury 
will  occur,  as  when  the  sheriff  has  seized,  but  will 
not  sell.  But  in  all  cases  where  the  defendant  lias 
got  back  the  goods,  with  or  without  the  consent  of 
the  sheriff,  the  seizure  is  no  payment,  and  a  new 
execution  may  issue,  and  this  whether  there  be  several 
defendants  or  only  one.  In  re  King,  2  Dev.  Rep., 
341. 

The  bond  for  supersedeas  is  a  totally  different 
thing  from  the  ordinary  delivery  bond.  It  destroys 
the  effect  of  the  levy,  but  is  in  no  sense  a  merger 
of  the  origiual  liability,  as  it  existed  prior  to  the 
levy. 
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D.  M.  Turney,  in  Error,  v.  S.  M.  Lamont. 

Liet    the    judgment    be    reversed    and    the    case   re- 
manded for  a  new  trial. 


.   M.  TuRNEY,   in  Error,  v.   S.  M^  Lamont. 

"^^^^  TRIAL.  Granted  on  payment  of  costs.  En  or  to  set  aside. 
TVhen.  Where  a  new  trial  has  been  granted,  upon  the  pay- 
urgent  of  costs,  for  which  execution  was  allowed  to  issue,  it 
is  error  for  the  Court  to  set  it  aside  and  render  judgment 
^pon  the  former  yerdict,  because  of  the  failure  to  pay  such 
oosts. 


FROM   DAVIDSON. 


-A^ppeal    from    the    Circuit   Court.      Eugene   Cary, 
Jud 


^IVl.    M.   Brien,   Sr.,  for   Turney. 

^ViLKiN  &  Chamberlain    and    David   Campbell 
^^     X^amont. 


'EADERICK,    Judge,    delivered    the    opinion   of   the 
Got 


t-*amont    sued    Turney,    in    replevin,   in   the   Circuit 

^^^*^    of  Davidson  County,   and  recovered   a   judgment 

"tlie    January    term,    1867.       Whereupon     defendant 

^^^d  a   motion   for    a    new  trial,   which   motion,   the 

^^^  recites,  "on  argument  of  counsel,  is,  upon   con- 
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sideration  of  the  Court,  sustained  upon  the  payment 
of  all  costs  accruing  in  this  cause  up  to  this  time, 
for  which  execution  may  issue,  and  the  new  trial 
granted/* 

At  the  May  term,  1869,  more  than  two  years 
after  the  new  trial  was  granted,  the  plaintiff  moved 
the  Court  for  judgment  upon  the  verdict  rendered  at 
the  January  term,  1867,  which  motion  was  allowed, 
a  judgment  rendered  and  entered  of  record  upon  said 
verdict,  upon  the  ground  that  the  new  trial  was 
granted  upon  the  condition  that  the  costs  should  be 
paid,  and  the  costs  had  not,   in  fact,   been  paid. 

Defendant  excepted  and  appealed. 

The  judgment  of  the  Circuit  Judge,  setting  aside 
the  order  granting  a  new  trial  and  rendering  a  judg- 
ment against  defendant  on  the  verdict  of  January 
term,  1867,  was  erroneous,  and  must  be  reversed,  and 
the  cause  remanded  to  the  Circuit  Court  for  a  new 
trial  upon  the  merits. 
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Robert  Pakk,  et  al.  v.  George  D.  Bybee. 

Appeal  from  Magistrate  after  four  days  from  judgment. 
Parole-'evidence  not  admissible.  It  might  do  to  amend.  From  the 
papers  the  case  appears  to  have  been  appealed  four  days 
after  judgment.  Motion  was  made  to  reinstate  the  case  upon 
this  affidavit  of  the  magistrate.  *'  The  appeal  was  granted  in 
the  time  allowed  by  law,  according  to  information  and  belief, 
etc." 

JSeld,  Had  application  been  made  to  amend,  it  is  doubtful 
whether  this  statement  ought  to  have  been  hUd  sufficient  to 
overturn  the  entries  made  at  the  time  of  the  transaction,  but 
no  application  was  made  to  amend  the  Justice's  record,  nor 
any  facts  given  in  support  of  the  affidavit  explanatory  of  the 
mistake,  etc.;  the  case  was  properly  dismissed. 

Case  cited:    Dement  v.  Ogee,  7  Hum. 


FROM  WARREN. 


Appeal  from  the  Circuit  Court.  N.  A,  Patter- 
son, Judge. 

L.  B.  Waters  and  J.   G.  Mohler  for  Park. 

W.   E.  B.  Jones  for  Bybee. 

Freeman,   J.,   delivered  the  opinion  of  the   Court. 

This  case  was  commenced  by  original  attachment 
before  a  Justice  of  the  Peace  of  Warren  county. 
The  writ  was  levied  by  garnishment  of  a  debtor  of 
defendant,  judgment  rendered  for  plaintiff,  and  an 
appeal   taken  by   defendant,   as  well   as  garnishee. 

The  only  question  necessary  to  be  noticed  arises 
on  the   action  of  the   Court  in  dismissing  the  case,  on 
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the  ground  that  the  appeal  was  not  prayed  and 
granted  within  the  two  entire  days  allowed  by  law 
for  this  purpose.  The  judgment  was  rendered  on 
the  6th  of  April,  1868.  The  entry  showing  the 
appeal  is  dated  on  the  10th  of  April  (four  days  after 
the  rendition  of  judgment);  the  appeal  bond  is  dated 
on  the  9th  of  April.  It  is  clear,  on  the  face  of  the 
papers,  that  the  case  was  not  in  the  Circuit  Court 
by  appeal.  After  the  case  had  been  dismissed,  a 
motion  was  made  to  reinstate  the  case,  on  the  affi* 
davit  of  the  Justice  of  the  Peace  that  the  appeal 
was  granted  in  the  time  allowed  by  law,  according 
to  the  best  of  his  information  and  belief,  as  he 
states.  If  there  had  been  an  application  to  amend, 
it  is  doubtful  whether  this  statement  ought  to  have 
been  held  sufficient  to  overturn  the  entries  made  at 
the  time  of  the  transaction;  but,  as  no  application 
was  made  to  amend  the  Justice's  record,  nor  any 
facts  given  in  support  of  the  affidavit,  explanatory  of 
how  the  mistake  in  the  date  of  bond  and  appeal 
occurred,  we  think  this  Court  can  not  say  the  Court 
below  erred   in   dismissing  the   case. 

The  principle  of  Dement  v.  Ogee,  1  Hum.,  has  no 
application  to  this  case.  That  was  a  case  of  want 
of  jurisdiction  of  the  person,  waived  by  appearance 
and  defence,  without  objection  to  jurisdiction.  This 
is  a  case  where  the  Court  had  no  jurisdiction  of  the 
particular  case. 

The  judgment  is  affirmed. 
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1.  Practice.    Bill  of  interpleader.  A  bill  of  interpleader  will  not  be 

entertained  where  the  complainant  has  a  clear  and  unembar- 
rassed remedy  at  law. 

2.  Same.    Garnishee.    His  remedy  at  law.    A  garnishee  has  a  clear 

and  unembarrassed  remedy  at  law  to  protect  himself  against 
an  erroneous  judgment  in  faror  of  the  garnishor,  or  an 
action  at  law  by  a  third  party  to  recover  the  same  fund. 


FROM   LAWRENCE. 


Appeal  from  the  Chancery  Court.  J.  C.  Walker, 
Chancellor. 

R.  H.   Rose  for  Carroll. 

Davis  &  Hughes  and  Matthews  &  Deavenport 
for  Parkes   et  al. 

Deaderick,  Judge,  delivered  the  opinion  of  the 
Court. 

The  bill  in  this  case  was  filed  in  the  Chancery 
Court  at  Lawrenceburg,  as  a  bill  of  interpleader, 
against  J.  and  W.  Parkes,  Dunston,  and  Dunn  and 
Edmonston,  alleging  substantially  the  following  facts: 
That  complainant  was  Superintendent  of  Public  In- 
struction in  and  for  the  County  of  Lawrence  in  1868; 
that  one  Wm.  J.  Austin  was  employed  as  a  teacher; 
and  about  the  30th  of  November,  1868,  gave  an 
order  in  favor  of  one  A.   W.   Bentley  on  complainant 
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for  J28,  which,  having  no  funds,  he  refused  to 
accept,  but  endorsed  on  it,  "Order  No.  1,  presented 
for  acceptance  November  30,  1868.  S.  A.  Carroll." 
This  order  was  subsequently  paid  by  complainant  out  of 
funds  which  came  into  his  hands  due  to  Austin;  that 
about  the  2nd  of  December,  1868,  defendant  (Parkes) 
presented  to  complainant  an  order  drawn  by  —  Austin 
in  favor  of  said  J.  and  TV.  Parkes  for  $114.64,  which 
complainant  refused  to  accept,  having  then  no  funds 
due  Austin,  but,  willing  to  aid  Parkes  in  securing 
said  sum,  complainant  wrote  on  the  order  these 
words:  "Order  No.  2,  presented  for  acceptance  De- 
cember 3,  1868.  S.  A.  GarroU,  Sup't,  etc.;"  that  in 
February,  1869,  complainant  had  in  his  hands  $102.90, 
due    to    Austin,    after    deducting    his    commissions    and 

the  $28  paid  Bentley;  that  while  said  money  was  in 
his  hands  he   was  garnisheed  in  two  cases,  one   at  the 

instance  of  Dunston  and  Dunn,  and  the  other  at  the 
instance  of  S.  D.  Edmonston;  both  garnishments  were 
returnable  before  W.  Oliver,  a  Justice  of  the  Peace 
of  the  County  of  Lawrence ;  that  complainant  filed 
written  answers  in  both  cases,  substantially  the  same 
as  stated  in  the  bill,  and,  upon  such  answers,  the 
Justice  gave  judgment  in  both  cases  against  him;  the 
judgment  against  complainant  in  favor  of  Dunston 
and  Dunn  was  for  $66.15,  and  in  favor  of  Edmon- 
ston  for   $14,   upon   which   executions    have  issued. 

The  bill  alleges  that  soon  after  the  rendition  of 
the  said  judgments,  complainant  notified  J.  and  W, 
Parkes    of   the    same,    and    requested    them    to    defend 
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said  suits;  the  Justice  was  requested  to  suspend  his 
judgments  for  negotiation,  but  he  refused  to  do  so, 
and  thereupon  '  Parkes  brought  suit  upon  the  order 
for  $114.64  against  complainant,  which  suit  is  pend- 
ing  and  undetermined.  Complainant  prayed  for  an 
injunction,  and  that  the  defendant  interplead,  that  he 
might  not  be  required  to  pay  more  than  the  amount 
in  his   hands  due  Austin. 

On  demurrer  the  bill  was  dismissed  and  complain- 
ant has  appealed  to  this   Court. 

The  decree  of  the  Chancellor  dismissing  the  bill 
was   correct. 

No  reason  is  shown  why  complainant  could  not 
make  at  law  all  the  defences  to  which  he  was  en- 
titled, and  it  is  too  late  to  invoke  the  interposition 
of  a  Court  of  Chancery,  as  to  the  claims  upon  which 
judgments  have  been  rendered.  No  ground  is  alleged 
in  the  bill  to  justify  a  Court  of  Equity  to  disturb 
said  judgments.  But  if  complainant  could  have 
defended  successfully,  that  he  did  not  do  so  is  clearly 
attributable  to  his  own  neglect.  The  Justice  had 
jurisdiction  of  the  person  and  subject  matter,  and  his 
judgment  can  not  be  disturbed  for  any  reason  set  up 
in  the   bill. 

It  is  not  necessary,  as  argued  for  complainant, 
that  it  should  appear  that  there  were  judgments  and 
executions  in  favor  of  the  creditor  when  complainant 
was  gamisheed.  The  bill  does  not  allege  there  were 
not,  and  it  is  for  the  complainant  to  show  by  his 
bill   a  case  entitling    him  to    relief.       There    being  no 
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allegation  to  the  contrary,  the  existence  of  judg- 
ments  and  executions  will  be  presumed,  in  support 
of  the  validity  of  the  proceedings  befbre  the  Magis- 
trate. 

The  judgments  are  beyond  the  control  of  the 
Chancery  Court  upon  any  grounds  stated  in  the  bill, 
and  the  question  of  complainant^s  liability  upon  the 
pending  suit  is  unembarrassed  at  law,  and  peculiarly 
appropriate  to  that  jurisdiction. 

Let  the  decree  of  the  Chancellor  be  affirmed. 


William  Frierson  et  al.  v.  Willis  Blanton. 

1.  Mortgage.     With  potoer  to  sell  reserved  to  maker,    Bequires  the 

title  to  be  made  by  mortgagee.  When,  The  mortgage  was  made 
upon  land  to  secure  the  payment  of  borrowed  money,  giving 
the  mortgagee,  upon  failure  of  payment,  the  right  to  sell,  free 
from  the  equity  of  redemption.  The  operative  words  of  the 
deed  conveying  the  title  to  the  mortgagee  are  followed  by  these 
words :  **  Nevertheless,  I  retain  the  privilege  of  selling  said 
land  at  any  time,  and  to  appropriate  the  proceeds  first  to  the 
payment  of  the  aforesaid  debt." 

Heldf  The  mortgagor  may  contract,  at  any  time  prior  to  the 
note's  maturity,  for  a  sale  of  the  land,  and  compel  the  mort- 
gagee to  credit  the  proceeds  upon  the*  debt ;  and  while  the 
mortgagor  has  no  power,  either  to  convey  the  land  or  receive 
the  proceeds,  he  may  direct  the  same  to  be  received  by  the 
mortgagee,  who  will  then  be  bound  to  make  the  proper  con- 
veyance. 

Cases  cited :  Lough  Miller  v.  Harris,  2  Heisk,  567. 

2.  Same.    Mortgagee  may  refuse  tender.     When,    Upon  sale  of  the 

land  in  question,  in  April,  1861,  the  mortgagee  made  thlsMrrit- 
ten  agreement:  ''I  hereby  agree  to  ratify  and  confirm  the 
trade,  provided  the  consideration  paid,  or  to  be  paid,  for  said 
land,  either  in  money  or  other  lands,  be  paid  to  me  on  account 
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of  said  mortgage  debt,  or  such  other  lands  stand  bound  to  me 
for  said  debt."  The  mortgagor  came  in  possession  of  the  other 
lands  by  direct  conveyance,  and  received  the  balance  of  the 
proceeds.  In  November,  1862,  the  mortgagor  tendered  the 
mortgagee  the  amount  of  the  debt,  in  bank  notes  and  Confed- 
erate money,  and  before  the  note  was  due. 
Eeldy  He  was  justifiable  in  refusing  the  tender,  upon  either 
ground,  under  the  circumstances,  as  that  was  not  in  compli- 
ance with  the  agreement  of  April,  1861. 

3.  Same.     Purchaser  of  mortgaged  land,  with  notice,  not  entitled  to 

value  of  improvements^  Where  a  purchaser  of  land  has  notice 
of  an  existing  mortgage,  he  takes  the  property  subject  to  the 
incumbrance,  and  stands  upon  the  same  footing  as  the  mort- 
gagor, and  will  not  be  entitled  to  the  value  of  the  improve- 
ments made  by  himself,  upon  foreclosure  of  the  mortgage. 
Cases  cited :    5  Hum.,  307. 

4.  Same.    Decree  to  sell,  on  mortgagor  waiving  right  of  redemption. 

Must  be  made  subject  to  redemption.  Where  a  mortgage  contains 
a  power  to  sell,  free  from  the  equity  of  redemption,  the  mort- 
gagee may  exercise  the  same,  when  the  sale  is  made  in  pursu- 
ance of  such  authority,  but  if  the  sale  be  made  under  a  decree 
of  the  Court,  the  right  of  redemption  will  still  exist. 
Cases  cited:  Cherry  o.  Brown,  4  Sneed,  415;  Acts  of  1833  and 
1857-8;  Code,  2,125. 

5.  Same.    Equity  of  redemption.    Statute  must  be  strictly  pursued. 

The  equity  of  redemption  is  a  favorite  of  a  Court  of  Equity, 
and  to  cut  it  off,  the  statute  must^be  strictly  pursued. 
Cases  cited :    2  Sneed,  558 ;  1  Heisk.,  McBee  v.McBee. 


FROM  COFFEE. 


Appeal  from  the  Chancery  Court.    Jas.  P.  Steele, 
Chancellor. 

R.  B.  Davidson  and  E.  Cooper  for  Frierson  d  cd, 

WiSENER     &     IVIE,      P.      C.      ISBELL      and      JORDAN 

Stokes  for  Blanton. 

McFarland,   Judge,    delivered   the   opinion    of  the 

Court. 
18 
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This  is  a  bill  to  foreclose  a  mortgage  on  the  Ist 
day  of  January,  1860.  Willis  Blanton  executed  the 
mortgage  in  question,  conveying  to  R.  B.  Davidson 
a  certain  tract  of  land  therein  described,  to  secure 
the  payment  of  several  notes,  due  at  future  dates 
(which  are  specifically  set  forth),  payable  to  said 
Davidson,  as  administrator  of  Ervin  J.  Frierson,  de- 
ceased. The  operative  words  of  the  deed  convey  the 
title  to  the  mortgagee,  Davidson,  but  immediately 
following  the  description  are  these  words:  "Never- 
theless, I  retain  the  privilege  of  selling  said  land  at 
any  time,  and  of  appropriating  the  proceeds  first  to 
the  payment  of  the  aforesaid  debts.''  Then  follows 
a  covenant  of  seizin  and  warranty  deed,  also  a  power 
in  the  mortgagee  to  sell,  in  the  event  of  a  failure 
to  pay  the  notes,  the  mortgagor  waiving  the  equity 
of  redemption.  This  deed  was  properly  registered 
February   14,   1860. 

On  the  22nd  of  May,  1860,  Blanton  conveyed  96 
acres  of  this  land  to  Robert  Wilson;  the  considera- 
tion received  was  another  tract  of  land,  conveyed  to 
him  by  Wilson,  and  the  balance  secured  by  notes, 
which  were  afterwards  paid,  probably  in  Confederate 
money.  Blanton  afterwards  sold  other  portions  of 
the  land  to  other  parties.  Davidson  resigned  as 
administrator  of  Frierson's  estate,  and  the  present 
complainants  succeeded  him  as  representatives,  and  the 
notes  secured  by  the  mortgage  were  resigned  to  them. 
They  filed  this  bill  to  foreclose  the  mortgage  for  the 
unpaid  balance,   making    Blanton  and  Wilson  and    the 
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other  subsequent  purchasers  of  the  land  from  Blanton 
parties.  Blanton  and  Wilson  only  defend.  Wilson, 
in  addition  to  his  defence  by  answer,  filed  a  cross- 
bill, in  which  he  alleges  that  Blanton  sold  and  con- 
veyed the  tract  of  land  which,  he  (Wilson)  conveyed 
to  him  in  exchange  for  the  90  acres,  to  one  Shel- 
ton,  and  received  Confederate  money;  the  heirs  of 
Shelton  (who  had  died)  were  made  defendants,  and  it 
was  claimed  that  the  conveyance  to  Shelton  was  void, 
and  that  this  latter  tract  must  be  substituted  in  the 
place  of  the  90  acres,  but  it  is  not  now  argued  that 
Wilson  is  entitled  to  any  relief  upon  this  branch  of 
the  case.  Wilson  had  not  only  constructive  but 
actual  notice  of  the  existence  of  this  mortgage  before 
his   purchase. 

The  questions  discussed  mainly  in  argument  are, 
first,  did  Wilson  obtain  a  title  as  against  the  mortgage 
by  virtue  of  his  deed?  This  depends  upon  the  con- 
struction of  the  mortgage,  and  particularly  of  the 
effect  of  the  reservation  of  the  power  by  Blanton  to 
sell.  Does  this  reservation  amount  to  an  absolute 
power  upon  the  part  of  Blanton  to  sell  and  convey 
all  or  any  part  of  the  land  at  any  time,  and  receive 
the  proceeds,   notwithstanding  the   mortgage.* 

If  so  this  reservation  gave  to  the  mortgagor 
power  to  render  the  security  of  the  mortgagee  abso- 
lutely nugatory.  The  mortgagee  had  no  power  to 
sell,  except  upon  the  failure  of  the  mortgagor  to  pay 
the  notes  at  maturity;  but  under  this  power,  as  con- 
tended   for,    the    mortgagor   might,   on    the    next    day, 
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have  conveyed  the  entire  tract  and  received  the  pro- 
ceeds, and  defeated  the  security,  or  the  mortgagor 
entirely.  His  declaration  that  he  will  himself  pay 
the  proceeds  upon  the  debts  would  practically  be 
little  or  no  security  to  the  creditor,  more  than  he 
had  before  the  deed  was  executed.  It  may  be  con- 
ceded that  a  reservation  of  a  right  or  power  follow- 
ing an  absolute  conveyance  will  ordinarily  be  opera- 
tive as  a  re-grant  of  the  right  or  power  he  reserved, 
for  the  deed  must  be  taken  altogether;  but  will  this 
be  so  when  the  right  or  power  reserved  defeats,  or 
may  defeat,  the  effects  and  object  of  the  conveyance 
absolutely  ? 

In  such  a  case,  the  principle  that  the  conveyance 
must  be  so  construed  as  to  give  it  effect,  rather  than 
to  destroy  its  effect,  and,  in  that  doubtful  case,  the 
words  are  to  be  taken  most  strongly  against  the 
grantor,  and  the  clause  repugnant  to  the  main  objects 
of  the  conveyance   rejected  will   apply. 

We  construe  this  reservation  to  mean  this:  That 
while  the  mortgagee  could  only  sell  the  land  after 
the  maturity  of  the  notes,  in  the  event  they  remained 
unpaid,  the  mortgagor  reserved  the  privilege  to  sell  at 
any  time,  dnd  apply  the  proceeds  to  the  payment  of  the 
debts.  He  might  make  a  sale  immediately,  bat  he 
reserved  no  power  to  convey;  this  was  inconsistent 
with  the  fact  that  the  title  was  vested  in  the  mort- 
gagee; unless  power  to  convey  was  reserved  in  une- 
quivocal terms,  upon  the  mortgagor  selling  or  agree- 
ing to   sell   at  any  time  before  the   sale   by  the   mort- 
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gagee,  the  mortgagee  would  be  bound  to  receive  the 
proceeds  and  apply  the  same  to  the  debts,  and  make 
the  necessary  conveyance.  This  construction  does  not 
render  the  reservation  inconsistent  with  the  language 
used,  and  gives  eflFect  to  the  entire  contract,  reason- 
able in  itself,  and  in  accordance  with  what  we  think 
must  have  been  the  intention  of  the  parties.  At  all 
events,  we  hold  that  the  mortgagor  could  not  convey 
to  a  purchaser  having  notice,  any  part  of  the  mort- 
gaged premises  free  from  the  incumbrances,  without 
applying  the  proceeds  to  the  payment  of  the  debts.  It 
is  true  that  it  has  been  held  that  a  purchaser,  from  a 
trustee  having  power  to  sell,  is  not  bound  to  see  the 
purchase-money  applied,  unless  he  have  notice  of  the 
breach  of  the  trust,  or  in  case  of  fraud.  Loughmiller 
V.  Harris,  2  Heisk.,  557.  But  here,  as  we  have 
said,  by  reasonable  construction,  can  it  be  held  that 
the  mortgagor  was  himself  authorized  to  convey  or 
receive  the  proceeds  of  the  sale?  There  is  no  ex- 
press stipulation  to  that  effect,  and  without  an  express 
stipulation  to  that  effect,  it  is  so  inconsistent  with 
the  purposes  of  the  mortgage  that  we  could  not  so 
construe    it. 

We  construe  the  reservation  to  mean  a  privilege 
to  make  a  contract  of  sale  and  direct  the  proceeds 
to  be  received  and  applied  to  these  debts,  and  a  con- 
veyance to  be  made  at  any  time  prior  to-  the  exercise 
by   the   mortgagee   of  his  power  to   sell. 

2nd.  It  is  argued  that  the  mortgagee  (Davidson) 
is   estopped    to  deny   Wilson's  title.       On   the    11th  of 
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April,  1861,  he  made  a  written  statement,  in  which 
he  says,  in  substance,  that  being  informed  of  .the 
purchase  of  Wilson,  "  I  hereby  agree  to  ratify  and 
confirm  the  trade,  provided  the  consideration  paid,  or 
to  be  paid,  by  said  Wilson  for  said  land,  either  in 
money  or  other  lands,  be  paid  to  me  on  account  of 
said  mortgage  debt,  or  such  other  lands  stand  bound 
to  me  for  said  debt."  It  is  not  insisted  that  the 
other  land  received  by  Blanton  was  turned  over  to 
Davidson  in  place  of  his  90  acres,  nor  that  the  pro- 
ceeds of  the  sale  were  paid  to  him,  but  it  is  insisted 
tliat  in  November,  1862,  Blanton  tendered  to  the 
complainants  the  amount  of  the  mortgage  debts,  partly 
in  bank  notes  and  partly  in  Confederate  money,  and 
that  the  same  were  refused  only  because  the  notes 
were   not   due. 

This  is  not  relied  upon  in  Wilson^s  answer,  and 
the  proof  is  in  conflict.  According,  perhaps,  to  the 
weight  of  the  testimony,  Blanton,  at  the  time  stated, 
proposed  to  pay  the  debts  in  Confederate  money, 
though  there  is  doubt  if  it  was  formally  tendered. 
The  ofier  was  refused,  according  to  defendant's  evi- 
dence, both  because  in  Confederate  money,  and  be- 
cause  the   notes  were   not  due. 

We  are  of  opinion  that  the  complainants  were 
justifiable  in  refusing  the  tender  upon  either  ground, 
unless  it  appears  that  the  defendants,  in  good  faith, 
proposed  to  comply  with  Davidson's  proposition  of  the 
11th  of  April,  1861,  and  in  this  event  it  would  be 
bad   faith   upon   their  part  to  refuse  to  ratify  the    sale, 
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as  he  therein  proposed,  especially  if  it  appear  that 
Wilson,  in  making  the  purchase  from  Blanton,  acted 
upon  the  faith  of  Davidson's  proposal ;  but  it  will 
be  borne  in  mind  that  this  proposition  was  made 
by  Davidson  on  the  11th  of  April,  1861.  The  prop- 
osition was  to  ratify  the  sale,  upon  the  condition  that 
the  consideration  paid,  or  to  be  paid,  by  said  Wil- 
son, in  money  or  other  lands,  be  paid  to  him  on 
account  of  the  mortgage  debts,  or  such  other  lands 
stand  bound  to  him  for  said  debt.''  It  does  not 
appear  that  Wilson  acted  upon  this  proposition.  Soon 
after,  on  the  22nd  of  May,  he  completed  his  pur- 
chase, but  no  effort  was  made  to  comply  with  the 
conditions  prescribed.  The  other  land  given  by  Wil- 
son in  exchange  was  conveyed  directly  to  Blanton, 
and  the  notes  for  the  difference  given  to  him.  Some 
eighteen  months  after  Blanton  proposed  to  pay  the 
mortgage  debts  in  Confederate  money.  This  was  not 
Davidson's  proposition,  had  no  connection  with  it, 
and  complainants  were  not  bound  to  accept  it  as  such. 

The  Chancellor  was  of  this  opinion.  He  directed 
the  entire  balance  of  the  tract  to  be  sold  before  sell- 
ing the  part  claimed  by  Wilson.  [This  is  only  to  be 
sold  in  the  event  the  balance  of  the  tract  fails  to 
pay  the  debts.]  This  was  correct.  It  is  conceded 
that  part  of  the  debts  embraced  in  the  mortgage  are 
usurious.  This  portion  of  the  debt  is  extracted  from 
the   decree. 

The  Chancellor  deducted  from  the  amount  due  on 
the    mortgage    the    value    of    the    permanent    improve- 
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ments   made  by   Wilson.      To    reverse    this  decree  the 
complainants  have  prosecuted  a  writ  of  error. 

We  are  aware  of  no  principle  upon  which  this 
part  of  the  decree  can  be  maintained.  A  mortgagor 
remaining  in  possession  of  the  mortgaged  premises  is 
not,  upon  foreclosure,  liable  to  the  mortgagee  for  the 
rents  received  by  him — 5  Hum.,  387 — and  certainly 
he  can  not  be  allowed  to  retain  the  rents  and  charge 
the  mortgagee  with  the  improvements.  He  receives 
the  benefit  of  the  improvements  in  the  increased 
price  for  which  the  land  sells  upon  foreclosure.  In 
the  view  we  have  taken  of  this  case,  Wilson  <»n 
stand  upon  no  better  ground  than  Blanton.  He  is 
the  assignee  of  Blanton^s  equity  of  redemption,  with 
full  notice,  and  must  stand  in  his  shoes.  In  this 
latter  respect  the   decree   will  be   reversed. 

For  Blanton  it  is  argued  that  the  decree  of  sale 
for  cash,  without  the  equity  of  redemption,  is  errone- 
ous. It  is  in  accordance  with  the  terms  of  the 
mortgage.  It  was  held,  in  the  case  of  Cherry  v. 
Brovm,  4  Sneed,  415,  that  such  a  provision  in  a 
mortgage  was  void,  and  the  equity  could  only  be  cut 
off  by   decree  under  the   Act  of   1833. 

This  decision  was  met  by  the  Act  of  1857-^, 
Code,  Sec.  2,125,  which  says:  "The  right  of  redemp- 
tion does  not  extend  to  any  sale  under  and  by  vir- 
tue of  a  power  contained  in  any  deed  of  trust,  mort- 
gage, or  other  instrument  whereby  the  right  is  waived 
or   surrendered   by   such   mortgage   or   conveyance.*' 

The  question  is,    is  this  sale   under  and    by   virtue 
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of  the  power  contained  in  the  mortgage?  The  mort- 
gage contained  such  a  power  of  sale^  but  the  mort- 
gagee did  not  choose  to  exercise  it.  The  complain- 
ants came  into  a  Court  of  Equity  for  foreclosure.  A 
sale  is  decreed  by  the  Clerk  and  Master  of  the 
Court.  When  the  sale  is  by  the  mortgagee,  under 
the  power,  he  cannot  depart  from  the  terms  defined 
by  the  power  or  mortgage.  When  he  comes  into  a 
Court  of  Equity,  he  is  not  bound  to  follow  those 
terms.  It  is  not  essential  that  the  mortgage  contain 
any  power  of  sale,  or  it  may  contain  a  power  to 
sell  simply  for  cash,  to  which  the  law  attaches  the 
equity  of  redemption;  by  the  decree  of  foreclosure, 
these  terms  may  be  abandoned  and  the  sale  directed 
on  the  credit  prescribed  by  the  statute  without  the 
equity  of  redemption.  In  other  words,  if  the  mort- 
gagee sell,  his  authority  is  the  power  contained  in 
the  mori^ge.  If  the  Clerk  and  Master  sell,  his 
authority   is  the  decree   of  the   Court. 

The  equity  of  redemption  should  be  controlled  by 
the  law  applicable  to  the  two  classes  of  sale.  The 
section  of  the  Code  referred  to  denies  the  equity,  if 
the  sale  be  under  such  a  power  as  the  present,  but 
where  the  sale  is  by  decree  of  Court,  either  upon 
Joredosure  of  a  mortgage,  deed  of  h^ud,  or  otherwise, 
the  power  of  the  Court  is  only  to  cut  off  the  equity 
at  the  instance  of  the  complainant,  and  upon  selling 
on  a  given  credit.  The  right  of  redemption  is  a 
favorite  of  a  Court  of  Equity,  and,  to  cut  it  off,  the 
statute    must    be    strictly   pursued.       2    Sneed,    658;   1 
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Heisk.,  McBee  v.  McBee.  We  are  of  opinion  that, 
in  this  respect,  the  decree  should  be  modified^  and, 
in   other  respects,  affirmed. 

The  costs  of  this   Court  will  be  paid,  one-half  by 
complainants,    and    one-half    by    Wilson    and    Blanton. 


Ephraim    Lock  t;.  Jos.  S.    Edmundson    and   Joseph 

Jackson. 

1.  Redemption.    Hight  of  favored.    The  law  favors  the  right  of 

redemption  when  che  time  has  been  clearly  enlarged  by  the 
purchaser,  before  the  expiration  of  the  time  allowed  by  law. 
There  should  be  unequivocal  proof  that  this  benefit  to  the 
debtor  was  surrendered  by  him,  before  he  can  be  deprived 
of  it. 

2.  Tender.     JVhat  student.    Upon   a  bill  filed   to  redeem  land, 

though  no  tender  was  made  before  filing  the  bill,  yet,  if  the 
bill  alleges  th^t  complainant  was  ignorant  of  the  amount 
due  the  purchaser,  and  prays  that  it  be  ascertained,  and  if 
not  paid,  that  the  land  may  be  sold  for  its  satisfaction,  this 
is  sufilcient.  * 


FBOM   GILES. 


Appeal    from    the    decree    of  the    (J!!hancery    Court. 
John  C.   Walker,   Special   Chancellor. 

H.  Ward  and  A.  R.  Richardson  for  Lock. 

J.   and  W.   H.  McCollum  for  Edmundson. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 
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The  bills,  original  and  amended,  were  filed  respect- 
ively in  January  and  March,  1871,  in  the  Chancery 
Court  at  Pulaski.  They  allege,  in  substance,  that 
the  complainant  was  the  owner  of  fifty  acres  of  land, 
in  Giles  County,  which  was  sold,  upon  a  judgment 
against  him,  in  &vor  of  one  Nelson,  and  bought  by 
him,  on  the  27th  of  November,  1866;  that  defendant 
(Edmundson),  a  judgment  creditor,  redeemed  the  land, 
and,  on  the  12th  day  of  October,  186S,  before  the 
time  of  redemption  had  expired,  gave  complainant  the 
following  agreement,  in  writing,  extending  the  time 
of  redemption — i.  e,:  '^I,  Joseph  S.  Edmundson,  do 
hereby  agree  with  Ephraim  Lock  that  he  may  have 
a  longer  time  to  redeem  his  land,  and  if  he  fails  to 
redeem  it,  I  dgree  that  he  may  continue  to  live  on 
the  same,  if  he  will  keep  up  the  fences,  or  have  it 
done,  and  keep  up  the  houses  (good  roofs  on  them) ; 
and  I  agree  that  I  will  not  dispossess  him  during 
his  life.  This,  12th  day  of  October,  1868.  Jo.  S. 
Edmundson.'^ 

The  bill  further  alleges  that  Edmundson  led  com- 
plainant to  believe  that  he  could  redeem  the  land  at 
any  time  during  his  (complainant'i^)  life-time,  and  asks 
that  the  amount  due  be  ascertained,  and  that  he  be 
permitted  to   do   so. 

Complainant  alleges  that  he  offered  to  pay  the 
amount  of  the  purchase-money,  but  Edmundson  refused 
to  accept  it,  claiming  that  the  time  of  redemption 
had  expired,  and  that  complainant  had  failed  to  keep 
up  the   fences   and  repair   the   house;   and  that  he  had 
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sold  the  land  to  Jackson,  and  had  instituted  proceed- 
ings to  eject  him;  that  he  is  an  old  man  of  seventy- 
four  years,  feeble,  and  unable  to  attend  to  his  business; 
that  he  could  have  sold  the  land  for  more  than  the 
debt  due  upon  it,  but  for  his  trust  in  the  promises 
of  Edmundson.  Complainant  tenders  by  his  bill  the 
money  due,  and  offers  to  pay  it  into  Court  when 
the  sum  due  is  ascertained,  alleging  that  he  trusted 
to  defendant,   and  does    not  know  what  is   due. 

Upon  the  hearing,  the  bills  were  dismissed,  and 
complainant  appealed. 

The  proof  shows  the  debt  due  Edmundson  is 
about  $237,  and  that  the  land  is  worth  $800  or  $900. 
There  is  also  in  the  record  a  further  agreement, 
signed  by  Edmundson  and  complainant,  and  dated 
November  11,  1868,  by  which  Edmundson  agrees  that 
Lock  may  live  on  the  land  his  life-time,  and  Lock 
agrees  to  keep  the  fences  and  houses  in  repair  and 
pay  the  taxes.  It  is  proved  that  this  agreement  had 
the  further  stipulation,  when  written,  that  Lock  should 
have  two  years  from  its  date  to  redeem  the  land, 
but,  when  presented  to  Edmundson,  he  erased  that 
part  of  the  agreement  and  signed  it,  and  that  it  was 
afterwards  signed  by   Lock. 

There  is  proof  to  show  that  as  the  time  at  which 
the  right  of  redemption  expired  approached,  that 
Ix)ck  manifested  concern  and  uneasiness,  and  sent 
repeated  messages  to  Edmundson  to  call  and  see  him; 
that    Edmundson    promised    to   do    so,    but    never    did 
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call    on    him,   though    he    sent    him    word    not    to    be 
uneasy. 

For  defendants  it  is  insisted  that  the  execution  of 
the  agreement  of  November  11,  1868,  was  a  revoca- 
tion of  the  agreement  of  October  12,  1868,  all  pur- 
pose or  expectation  of  the  redemption  of  the  land 
having  at  that  time  been  abandoned  by  Lock,  and 
that  his  right  to  live  upon  it  during  his  life  was 
dependent  upon  the  keeping  of  the  fences  and  houses 
in  repair  and  paying  the  taxes  upon  the  land.  It 
is  further  shown  that  the  houses  were  not  kept  in 
repair,  although  the  evidence  shows  that  the  fences 
were,  and  that  Lock  had  not  paid  the  taxes,  but 
that  Edmundson  had  paid  some  $30  to  $40  taxes. 
By  the  first  agreement,  the  right  to  redeem  after  the 
27th  of  November,  1868,  was  clearly  intended  to  be 
secured  to  him.  No  definite  time  of  extension  is 
specified,  nor  does  the  agreement  of  the  11th  of  No- 
vember, 1868,  modify  the  former  agreement  with  re- 
spect to  the  right  of  redemption.  It  enlarges  the 
obligation  of  Lock,  in  that  it  binds  him  to  pay 
taxes,  which  the  first  article  did  not.  If  Lock  had 
not  been  led  to  trust  to  the  promises  of  Edmundson 
that  he  should  remain  upon  the  land  during  his  life, 
and  that  the  time  of  redemption  should  be  extended, 
it  is  manifest,  from  the  proof  in  the  cause,  that  he 
could  have  sold  the  land  for  much  more  than  the 
debt  due  to  Edmundson.  The  law  favors  the  right 
of  redemption,  and    where    the    time  has    been  clearly 
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enlarged  by  the  purchaser,  before  the  expiration  of 
the  two  years  allowed  by  law,  there  should  be  une- 
quivocal proof  that  this  benefit  to  the  debtor  was 
surrendered  by   him  before  he  will  be  deprived  of  it. 

We  do  not  find  in  this  record  such  evidence  of 
a  surrender  or  abandonment  of  the  benefits  secured 
to  complainant  by  the  agreement  of  the  12th  of  Octo- 
ber, as  to  authorize  us  to  say  he  had  surrendered  all 
claim  to  the   right  before   the   filing  of  his  bill. 

We  do  not  think  that  the  proof  sustains  the  alle- 
gation that  complainant  had  made  any  tender  before 
the  filing  of  the  bill,  but  the  bill  alleges  that  he 
was  ignorant  of  the  amount  due  to  Edmundson,  and 
prays  that  it  may  be  ascertained,  and,  if  not  paid, 
that  the  land   may  be   sold   for  its   satisfaction. 

We  are  of  opinion  that  this,  with  the  taxes  paid 
by  Edmundspn,   is  all  that  he   is  entitled  to. 

The  decree  of  the  Chancellor  will  be  reversed  and 
the  cause  will  be  remanded  to  the  Chancery  Court  at 
Pulaski,  to  be  proceeded  in  according  to  the  princi- 
ples herein  declared.  The  costs  of  this  Court  will 
be  paid  by  Edmundson,  and  the  costs  of  the  Chan- 
cery Court  as  may  hereafter  be  adjudged  by  the 
Chancellor. 
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J.  F.  Houser  v.  J.  T.  M.  McKennon. 

1.  Justice's  judgment.     When  void.    A  Justice  of  the  Peace  has 

jurisdiction  to  render  Judgment  upon  an  open  account  for  $250 
only ;  and  a  judgment  for  more  than  that  amount  is  absolutely 
void,  though  the  excess  may  have  been  for  accumulated  inter- 
est. 9  Yerg.,  30;  Martin  &  Yerg.,  240;  1  Hum.,  332;  6  Cold., 
32. 

2.  Same.    Sow  and  when  such  judgment  may  be  resisted.    Such  judg- 

ment may  be  resisted  whenever  an  attempt  is  made  to  enforce 
it;  and  the  defendant  may  bring  it  into  the  Circuit  Court  to 
have  the  proceedings  quashed,  without  giving  a  reason  for  hav- 
ing failed  to  appeal. 

3.  Same.     Proceedings  quashed.     When.     A  judgment  for  a   sum 

exceeding  the  jurisdiction  of  the  Justice  must  be  quashed ;  and 
a  judgment  rendered  against  the  defendant  by  the  Circuit 
Court,  for  a  sum  within  the  jurisdiction  of  the  Justice,  will  not 
cure  the  defect. 


FROM    MAURY. 


Appeal  from  the  Circuit  Court.  Wm.  P.  Martin, 
Circuit  Judge. 

N.  R.   Wilkes  for  Houser. 

A.   C.   HiCKEY  for    McKennon. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

McKennon  obtained  a  judgment,  upon  an  open 
account  against  Houser,  for  |252.50,  upon  a  warrant 
in  debt  under  $500,  before  S.  D.  Herndon,  a'  Justice 
of  the  Peace  of  Maury  County.  Houser  brought  the 
case   into   the   Circuit   Court,   where,   on   leave   granted, 


\ 


288  NASHVILLE: 


J.  F.  Houser  v.  J.  T.  M.  McKennon. 


he  amended  his  petition  contesting  the  jurisdiction  of 
the  Justice  to  render  a  judgment^  and  entered  a 
motion   to   quash   the   proceedings. 

Motion  to  dismiss  the  petition  and  amended  peti- 
tions  were   made   and  overruled. 

The  Court  refused  to  quash  the  proceeding,  and 
submitted  the  cause  to  a  jury,  who  gave  a  verdict 
against  Houser  for  $39.50,  and  the  cause  is  brought 
into   this  Court  by  writ  of  error. 

The  Justice's  judgment  was  absolutely  void,  and  it 
may  well  be  resisted  whenever  an  attempt  is  made 
to   enforce    it. 

The  defendant  does  not  lose  his  right  to  contest 
it  by  failing  to  appeal;  having  no  validity,  because 
of  want  of  jurisdiction,  the  defendant  may  bring  it 
into  the  Circuit  Court  to  have  the  proceedings  quashed, 
without  giving  a  reason  for  having  failed  to  appeal. 
And  it  makes  no  difference  that  the  excess  of  the 
judgment,  over  the  sum  of  which  the  Justice  has  juris- 
diction, is  made  up  of  interest,  nor  that  the  Circuit 
Court  judgment  is  for  a  sum  of  which  the  Justice 
has  jurisdiction.  In  this  case  the  Justice's  jurisdic- 
tion is  limited  to  $250,  and  the  judgment  being  for 
a  greater  sum,  is  void.  9  Yerg.,  30;  Mart.  <fe  Yerg., 
240;  1   Hum.,   332;    6   Cold.,   32. 

The  judgment  of  the  Circuit  Court  will  be  reversed, 
and  the  proceedings  before  the  Justice  will  be  quashed. 
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J.  Saudek  v.  Tenn.  Colonial  and  Immigration  Co. 

EviDBNCE.  Entered  minutes  of  a  corporation.  May  be  impeached  by 
parol  evidence.  When.  The  entered  minutes  of  a  corporation 
may  be  shown  to  be  the  act  of  the  secretary,  never  approved  by 
the  directory ;  for  this  purpose  parol  evidence  may  be  intro- 
duced. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court.  Eugene  Cary, 
Judge. 

Neil  S.   Brown  for  Saudek. 

Edward  H.  East  for  Tenn.  Colonial  and  Immi- 
gration   Co. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

The  plaintiff  brought  this  action  against  the  defend- 
ant, an  incorporated  company,  to  recover  an  amount 
which  he  alleges  is  due  him,  for  services  rendered  as 
agent  of  the  company. 

The  verdict  and  judgment  were  for  the  defendant ; 
the  plaintiff  has  appealed  in  error.  The  question  be- 
fore the  Court  below  was,  what  was  the  true  contract 
under  which  the  plaintiff  acted  as  agent.  By  the 
plaintiff  it  was  insisted  that  there  was  an  absolute 
contract  to  pay  him  $3,000  per  annum,  and  a  certain 
commission  upon  subscriptions  he  might  obtain  to  the 
capital  stock.     For  the   defendant  it  was  insisted  that 

the   company  only  agreed  to  pay  the  plaintiff  a  salary 
19 
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of  $3^000  out  of  cash  subscriptions  he  might  obtain ; 
that  unless  he  obtained  the  money^  he  was  not  to  be 
paid  out  of  the  company's  other  stock  subscribed. 

To  support  his  view  of  the  case  the  plaintiff  in- 
troduced an  entry  from  the  books  of  the  company, 
containing  a  resolution  of  the  directors,  showing  that 
the  plaintiff  was  employed  at  a  salary  of  $3,000.  The 
defendant  introduced  evidence  tending  to  show  that 
the  resolution  was  entered  by  the  secretary,  after  the 
action  was  taken,  and  that  it  was  never  approved ; 
that  it  did  not  contain  the  real  contract,  which  was 
as  they  insist,  that  the  $3,000  was  to  be  paid  out  of 
the  cash  subscription  taken  by  the  plaintiff.  Upon 
this  proof  the  plaintiff  requested  the  Circuit  Judge  to 
charge  the  jury  that  the  written  entry  referred  to  was 
a  written  contract  between  the  parties,  which  could 
not  be  varied  by  parol  evidence.  This  was  reftised, 
and  the  jury  told  to  look  to  all  the  evidence  to  de- 
termine what  the  real  contract  was.  In  this  we  think 
His  Honor  was  very  clearly  correct.  It  is  true  that 
the  corporation,  in  making  the  contract,  may  have 
acted  by  resolution  of  its  board  of  directors;  but  it 
does  not  follow  that  the  entry  made  by  their  secre- 
tary upon  their  books,  is  to  be  taken  as  conclusive 
evidence,  of  which  the  resolution  in  fact  was.  It  is 
clear  that  this  entry  is  not  to  be  taken  as  a  written 
contract,  signed  and  entered  into  by  the  parties;  it 
was  properly  looked  to  as  evidence,  but  was  not  con- 
clusive. The  jury  found  for  the  defendant,  and  their 
finding    is    sustained    by    the    evidence.      We    are    of 
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opinion  that  there  is  no  error  in  the  record;  and  the 
judgment  will  be  affirmed. 


Simpson  A.  Patterson  v.  William  J.  Craig. 

SxBCUTOR.  TUle  bond  signed  hy^  as  such.  Benders  him  personally 
liable.  When.  An  executor  sold  land  belonging  to  the  estate 
of  his  testator,  and  gave  a  title  bond  in  these  words :  ^*  I,  Wm. 
J.  Craig,  executor  of  the  last  will  and  testament  of  Aaron  J. 
Gilmore,  deceased,  am  held  and  firmly  bound,  etc.,  fpr  the  pay- 
ment of  which,  well  and  truly  to  be  made,  I  bind  myself,  my 
heirs,  executors,  administrators,  etc."    Signed  as  executor. 

Held  J  The  words, ''  executor  of  the  last  will  and  testament  of 
Aaron  J.  Gilmore,  deceased,"  are  not  descriptive  of  the  person, 
and  since  he  did  not  limit  his  liability  to  a  provision  or  obliga- 
tion to  pay  ''  out  of  the  assets  of  his  testator's  estate,"  or  any 
similar  limitation,  it  must  follow  that  it  is  a  personal  obligation 
without  limitation. 

Cases  cited:  Story  on  Agency,  166,  273;  1  Parsons  on  Con.,  p. 
128;  a  Wheaton,  4;  1  Yerg.,  146;  7  Hum.,  413. 


FROM  GILES. 


Appeal  from    the  Circuit   Court.     J.  G.  Wallace, 
Special  Judge. 

N.  Smithson  for  Patterson. 

T.  M.  Jones  &   Son  and   McCollum  &  Son  for 
Craig. 

McFarland,  Judge,   delivered  the    opinion   of  the 
Court. 

A  demurrer  was  sustained  to  the  declaration,  from 
iKrhich  the  plaintiff  has  appealed  in  error.      The  action 
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18  covenant^  upon  the  following  obligation:  ''Know 
all  men  by  these  presents^  that  I,  Wm.  J.  Craig,  of 
the  County  of  Giles,  and  State  of  Tennessee,  executor 
of  the  last  will  and  testament  of  Aaron  J.  Gilmore, 
deceased,  am  held  and  firmly  bound  unto  Simpson  A. 
Patterson,  of  said  county  and  State,  in  the  penal  sum 
of  nine  thousand  and  forty-eight  dollars,  for  the  .  pay- 
ment of  which,  well  and  truly  to  be  made,  I  bind 
myself,  my  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly,  by  these  presents.  Sealed  with 
my  seal,  and  dated  this  25th  of  December,  1858. 
The  condition  of  the  above  obligation  is  such  that, 
whereas,  the  said  Simpson  A.  Patterson,  on  the  25th 
of  December,  1858,  purchased  of  me,  as  the  executor 
of  the  last  will  and  testament  of  said  Aaron  J.  Gil- 
more,  deceased,  for  the  sum  of  four  thousand  five 
hundred  dollars  (which  need  not  be  here  set  forth), 
a  certain  tract  of  land  belonging  to  the  estate  of 
said  Aaron  J.  Gilmore,  deceased,  in  Giles  County, 
Tennessee/^  (The  description  of  which  we  omit.) 
"Now,  if  said  executor  make,  or  cause  to  be  made, 
to  the  said  Simpson  A.  Patterson,  his  heirs  or  assigns, 
a  good  and  sufficient  title  in  fee  simple,  with  general 
warranty,  to  said  tract,  on  the  making  of  the  last 
payment,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue.  Signed,  Wm.  J. 
Craig,   executor  of   A.   G.   Gilmore.       [Seal.]*' 

The  declaration  avers  that  the  several  payments 
were  made  as  stipulated,  except  the  last,  which  was 
tendered.      The    breach    of    the    covenant    assigned     is 
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that  the  defendant  failed  and  refused  to  make  the 
title;  that,  in  fact,  he  could  not  do  so,  as  subse- 
quently to  the  sale  to  the  plaintiff  the  land  had  been 
sold  by  a  decree  in  Chancery,  for  the  payment  of 
purchase-money  due  from  said  Gilmore  in  his  life- 
time. The  ground  of  the  demurrer,  in  substance  is, 
that  the  action  is  against  the  defendant,  in  his  indi- 
vidual capacity,  while  the  bond  binds  him  as  the 
executor  of  the  will  of  Gilmore,  and  that  he  should 
have  been  sued   in   his   representative   capacity. 

The  general  principle  is,  that  an  tigent  or  attorney, 
executing  a  contract  or  obligation  on  behalf  of  a 
principal,  must  purport  to  bind  his  principal,  or  the 
agent  or  attorney  will  himself  be  bound.  Story  on 
Agency,  166,  273.  The  case  of  an  executor  or  ad- 
ministrator stands  upon  a  somewhat  different  principle. 
In  executing  a  bond  or  obligation  to  pay  money, 
they  have  no  principal  to  bind,  and  if  the  obligation 
purports  to  bind  them,  without  qualification  or  limita- 
tion, then  they  must  be  held  so  bound.  If  an 
executor  or  administrator  make  a  note  or  bill,  and 
sign  it  as  executor  or  administrator,  he  is  personally 
liable,  unless  he  expressly  limit  his  promise  by  the 
words,  "out  of  the  assets  of  my  testator^s  estate,"  or, 
"if  the  assets  be  sujfficient,"  or  in  some  equivalent  way. 
1  Parsons  on  Con.,  p.  128.  In  Duval  v.  Oraig  et 
ai.,  2  Wheaton,  4  Land  Reports,  Judge  Story  said: 
"The  authorities  are  very  elaborate  on  the  subject. 
An  agent  or  executor  who  covenants  in  his  own 
name,  and  yet  describes  himself  as  agent  or  executor. 
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is  personally  liable,  for  the  obvious  reason  that  the 
one  has  no/  principal  to  bind,  and  the  other  substi- 
tutes himself  for  his  principal.^^  See  Ertoin  A  Bass 
V.  GarroU,  1  Yerg.,  p.  146.  Sypert  v.  Satoyer,  Ea^r, 
7  Hum.,  413,  was  a  case  where  relief  was  sought  in 
equity  against  Sawyer,  who  had  execu1;ed  a  bill  of 
sale  warranting  a  slave  to  be  sound  and  healthy, 
signing  the  same  as  executor  of  Wm.  Smith,  deceased. 
The  Court  held,  that  as  there  was  no  fraud  in  the 
warranty,  the  remedy  was  at  law,  and  since  there  is 
nothing  in  the  objection  taken  to  this,  upon  the 
ground  that  the  defendant  warranted  as  executor,  and 
is,  therefore,  responsible  in  equity,  because  he  is  a 
trustee  and  has  a  right,  as  such,  to  have  the  whole 
matter  heard  in  Chancery,  where  he  can  have  com- 
pensation, if  made  responsible  upon  his  warranty, 
against  the  estate.  The  warranty  is  a  personal  cov- 
enant for  which  the  executor  is  personally  responsible, 
although  he  execute  it  as  executor,  and  is,  therefore, 
liable  at  law.  What  might  be  his  right  against  the 
estate,  when  he  has  been  held  personally  responsible, 
we  do  not  at  present  deem  it  proper  to  determine." 
We  have  seen  the  form  of  the  obligation  in  this 
case:  "I,  Wm.  J.  Craig,  executor  of  the  last  will 
and  testament  of  Aaron  J.  Gilmore,  deceased,  am  held 
and  firmly  bound,  etc.,  for  the  payment  of  which, 
well  and  truly  to  be  made,  I  bind  myself,  my  heirs, 
executors,  administrators,  etc.,  etc."  (Signed  as  execu- 
tor.) Under  the  authorities  referred  to,  the  words 
^^  executor    of  the    last    will    and    testament    of  Aaron 
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J«  Gilmore,  deceased/'  are  not  descriptive  of  the 
person,  as  he  could  not  bind  a  subsequent  repre- 
sentative of  the  estate.  He  could  only  bind  himself, 
and  he  does  not  limit  his  liability  to  a  promise  or 
obligation  to  pay  ''out  of  the  assets  of  his  testator's 
estate,''  or  any  similar  limitation.  It  must  follow 
that  it  is  a  personal  obligation  without^  limitation.  It 
is  true  that  we  gather  from  the  entire  contract  that 
the  land  belonged  to  the  estate  of  Gilmore,  that  the 
defendant  does  not  seem  to  have  had  any  personal 
interest  in  the  matter,  and  there  is  an  apparent  hard- 
ship in  holding  him  personally  liable  thereon,  but 
this  is  perhaps  more  apparent  than  real.  If  the 
plaintiff  refused  to  advance  his  money,  upon  the  pur- 
chase of  the  land,  except  upon  the  personal  obligation 
of  the  defendant,  and  the  defendant  chose  to  so  obli- 
gate himself,  there  can  be  no  hardship  in  holding 
him  liable.  If  the  defendant  be  held  liable  upon 
this  obligation,  he  can,  doubtless,  in  equity,  obtain 
compensation  from  the  estate  of  his  testator,  to  the 
extent  of  the  benefit  that  has  accrued  to  it  by  reason 
of  the  purchase-money  paid  by  plaintiff.  If  the  assets 
of  the  estate  have  passed  beyond  his  control,  it  may 
result  in  loss  to  him;  but,  on  the  other  hand,  in 
this  event  the  loss  must  fall  either  upon  the  defend- 
ant personally  or  upon  the  plaintiff;  and,  as  the 
money  advanced  by  the  plaintiff  passed  under  the 
control  of  the  defendant  upon  the  faith  of  his  per- 
sonal obligation,  the  law  would  throw  the  loss  upon 
him.      At    all    events,    we    are  of    opinion    that    the 
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authorities    determine    the    question    in    favor   of    the 
plaintiff^   and  the  judgment  will  be   reversed. 


W.  B.  Chaffin  &  Bro.  v.  J.  W.  Stuart  and  Others. 

1.  Execution.    Failure  to  return.    A  failure  to  return  an  execu- 

tion within  the  time  prescribed  by  law,  renders  a  sheriff  and 
his  sureties  liable  for  the  whole  debt.  Code,  §  3,694;  Webb  v. 
Armstrong,  S  Hum.,  379. 

And  the  fact  that  it  came  to  his  hands  but  a  few  days  before 
the  return-day,  makes  no  difference ;  he  was  bound  to  return  it. 
McCrory  v.  Chaffin,  I  Sneed,  307 ;  Smith  v.  Gilmore  et  a/«,  3 
Sneed,  481. 

2.  Same.    Alias   execution.    Effect   of.    The  issuance  of  an  alias 

execution  is  no  waiver  of  the  plaintiff's  right  to  proceed  by 
motion  for  the  default  of  the  sheriff,  in  failing  to  return  the 
former  execution.  But  any  amount  thus  collected  should  be 
credited  upon  the  judgment. 

3.  Same.      Onus    probandi   on  defendant.     When.     The  defendant 

being  in  default,  by  failing  to  return  the  execution,  before  he 
can  be  relieved  from  the  consequences,  upon  the  ground  that 
the  plaintiffs,  by  their  act  or  interference,  caused  the  default, 
he  must  prove  his  defence. 


FROM   LAWRENCE. 


Appeal  from  the  Circuit  Court.      Wm.  P.  Martin, 
Judge. 

Matthews  &  Deavenport  for  Chaffin  &  Bro. 

G.   T.   Hughes  for   Stuart  et  al. 

M'Farland,  J.,  delivered  the  opinion  of  the  Court. 

This    is    a    motion    against    J.    W.    Stuart    and  his 
sureties    as    former    sheriff    of    Lawrence    County,    for 
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fitiling  to   return   an   execution    issued   by  a  Justice  of 
the  Peace;  also  for  an  insufficient  return.     The   execu- 
tion was  issued  on  the   15th  of  May,  1861^  and  came 
to   the  hands  of    a  deputy  of   the   defendant's   (Stuart) 
on    the    same    day^    and    who,    on    the    16th,   endorsed 
upon    the    execution    a    levy    upon    a    negro    boy,    the 
property   of  one   of  the   defendants,  "subject  to   a  pre- 
vious levy  of.  an  execution   in  the   hands  of  John  W', 
Stuart/'      On    the    10th    of  June    the   execution    came 
to    the    hands    of    Stuart,    the    principal    sheriff.       He 
fidled    to    return    the    same    within    thirty   days,    but 
returned  it  on  the  16th  of  July,  endorsed:  "Returned, 
by    recent    Act    of   Legislature    nothing    made."     The 
&ilure    to  return  the   execution  within    the    time    pre- 
scribed   by  law    rendered    the   sheriff   and   his  sureties 
liable  for  the  whole  debt.      Code,  2,594;   Act  of  1835; 
Webb    V.   Armstrong,   5   Hum.,   379.       That   the  execu- 
tion   came    in    the    hands   of    Stuart    but    a    few  days 
before    the    return-day  makes    no     difference;     he    was 
bound    to    return    it.       McOrony    v.    Chaffln^    1    Sneed, 
307;   Smith  v.    Gilmore  et   cU.,   3    Sneed,   481.       But  it 
is   argued    that    after  this  default  occurred,   the    plain- 
tiff  caused  an   aliaa  or   pluris  execution  to   issue,   and 
that  this  is  a  waiver  of   the   plaintiff's    right  to   pro- 
ceed    against    the    sheriff     and    his    sureties    for    the 
default    in    failing    to    return    the    former    execution. 
In    a   recent  case  before  this   Court  it  was  held,  upon 
a   review  of  the   authorities,  that  the  issuance   of  such 
alias  execution  was  no  waiver  of  the   plaintiff's  right 
to    proceed    by  motion    for    the   default    of  the    sheriff 
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in  failing  to  return  the  former  execution^  but  any 
amount  thus  collected  should  be  credited  upon  the 
judgment.  As  a  defence  to  the  motion  Stewart  was 
examined  as  a  witness,  and  proved  that  in  ten  min- 
utes after  the  execution  came  to  hand,  he  saw  one 
of  the  plaintiffii  and  asked  him  what  he  should  do 
with  the  execution,  and,  in  the  language  of  the  wit- 
ness, ^^  Chaffin  agreed  that  I  should  make  such  return 
as  would  save  myself,  and  that  the  endorsement 
thereon  was  made  at  the  house  of  said  Chaffin  some 
time  afterwards  in  his  presence,  and  in  pursuance  of 
an  agreement  at  the  time  the  entry  was  made/' 
Chaffin  was  examined  as  a  witness,  and  disproves 
the  statements  of  Stuart.  Stuart  being  in  de£Eiult,  by 
&iling  to  return  the  execution,  before  he  can  be 
relieved  from  the  consequences,  upon  the  ground  that 
the  plaintifib,  by  their  act  or  interference,  caused  the 
de&ult,  or  misled  him,  he  must  prove  this  defence; 
the  burthen  of  proof  is  upon  him.  His  own  account 
of  what  occurred  between  him  and  Chaffin,  at  the 
time  he  received  the  execution,  does  not  establish  his 
defence.  He  says,  '^  Chaffin  agreed  that  he  might 
make  any  return  that  would  save  him.'^  This  agree- 
ment amounted  to  nothing.  He  had  this  right  with- 
out Chaffin's  consent. 

At  the  time  he  made  the  endorsement,  his  de&ult 
and  liability  had  already  occurred,  and,  besides,  Chaffin 
positively  denies  the  statements  of  Stuart,  and  the 
defence    is    not  established.      The   judgment    was    ren- 
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dere<l     for  the    balance  due    after    allowing    credits    for 
^    I>ajments. 

^Ve  think  there  is  no  error,  and  the   judgment  is 

affit^naed. 


Mary  Pobter  t;.  Lou  Porter  et  cd. 

Salk.    Of  land  of  persona  under  disability.    Necessity  for  a  mother  to 
be  toith  her  children  to  educate  tJiem,    No  ground  to  sell  part  of 
their  joint  lands.    Under  the  provisions  of  the  Code  in  Sections 
3,323,  3,332  and  3,331,  a  widow  and  three  minor  children,  being 
tlie  owners  of  a  valuable  tract  of  land  near  Columbia,  Tenn., 
asked  the  Court  to  decree  the  sale  of  84  acres  of  said  land,  to 
enable  her  to  complete  the  purchase  of  a  house  in  Columbia  for 
/  herself  and  children,  the  personal  property  having  been  ex- 

hausted by  the  war,  upon  the  ground  that  there  were  no  suit- 
able schools  or  churches  near  the  farm  for  the  education  of  the 
children,  and  to  avoid  being  separated  from  them  while  at 
school :  that  the  rents  of  the  residue  of  the  land  was  sufficient 
to  support  the  family ;  that  the  S4  acres  may  be  detached  with- 
out injury  to  the  remainder  of  the  tract.  The  Court  refused 
the  prayer  of  the  bill,  upon  the  ground  that  it  did  not  suffi- 
ciently appear  that  it  was  co  the  interest  of  the  minors  that  the 
land  be  sold,  as  the  money  was  not  needed  to  pay  for  their  edu- 
cation or  maintenance. 


FROM  MAURY. 


Appeal  from  the   Chancery  Court.      Wm.  8.  Flem- 
USQ,  Chancellor. 
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W.   C.   Whitthokne  for  Mary  Porter. 

James  H.  Thomas^  attorney  and  guardian  ad 
lUeniy   for  Lou  Porter  et  al. 

McFakland,  J.,  delivered  the  opinion  of  the  Court. 

W.  P.  Porter,  by  his  will,  left  his  estate  to  his 
wife  and  three  children,  one  share  to  each,  but  there 
was  to  be  no  division  during  the  minority  of  the 
children,  unless  the  widow  should  marry  again.  In 
the  second  clause  he  says:  "I  will  and  desire  that 
there  shall  be  no  sale  of  my  property,  either  real 
or  personal,  but  I  desire  the  whole  of  the  same  shall 
be  kept  together  without  sale,  as  I  have  means  suffi- 
cient to  pay  my  debts,  funeral  and  monumental  ex- 
penses without  such  sale.^'  The  same  is,  in  substance, 
repeated  in  another  clause  of  the  will,  in  which  he 
expresses  the  desire  that  his  wife  and  children  should 
all  live  together  and  use  and  enjoy  the  property,  and 
the  children  shall  be  suitably  educated.  This  bill  is 
filed  by  the  widow  against  the  children  who  are 
minors,  asking  the  Court  to  assent  to  a  sale 
which  she  has  contracted,  of  about  eighty-four  acres 
of  the  land.  The  facts  alleged  and  proven  by  one 
witness,  upon  which  this  is  asked,  are,  in  substance, 
that  by  the  results  of  the  late  war,  and  the  fact  that 
the  estate  was  held  liable  for  demands  not  contem- 
plated by  the  testator,  the  personal  estate  has  been 
almost  entirely  consumed,  leaving  nothing  but  the  real 
estate.  It  is  not  alleged,  however,  that  there  are 
any  other   debts    remaining    unpaid.      The    real    estate 


DECEMBER  TERM,  1872.  301 

Mary  Porter  v,  Lou  Porter  et  al, 

consists  of  a  little  more  than  600  acres  of  valuable 
land^  lying  five  miles  from  Columbia.  At  the  filing 
of  the  bill  the  oldest  child  was  thirteen  years  of  age, 
the  youngest  seven.  That  there  are  no  suitable 
schools  or  churches  near  the  farm,  and,  desiring  to 
educate  her  children,  and  do  so  without  being  sepa- 
rated from  them,  she  purchased  a  house  and  lot  in 
Columbia,  at  a  price  that  she  proves  is  reasonable. 
She  had  some  means  outside  of  her  husband^s  estate, 
and  with  this  and  the  rents  she  expected  to  pay  for 
the  town  property,  but  was  disappointed,  and  was 
able  to  make  only  one  of  the  payments.  She  has 
no  means  of  completing  the  purchase  except  by  a 
sale  of  part  of  the  land,  and  for  this  purpose  she 
contracted  a  sale  of  about  eighty-four  acres  of  the 
land  at  the  price  of  $35  per  acre,  which  she  proves 
to  be  a  full  price.  It  is  shown  that  this  eighty- 
four  acres  may  be  detached  from  the  farm  without 
injury  to  the  remainder,  and  that  the  rents  of  the 
remainder  will  support  the  family.  Upon  these  facts 
the  Chancellor  decreed  the  sale.  In  a  chapter  in  the 
Code  devoted  to  this  subject,  it  is  provided  that  such 
sale  may  be  made :  1st,  when  it  is  necessary  for  the  sup- 
port, education,  and  maintenance  of  the  person  under 
disability ;  and,  2nd,  when  it  is  manifestly  to  the  interest 
of  such  person.  The  concluding  section  of  the  chap- 
ter (Sec.  3,340)  provides  that  in  no  case  shall  prop- 
erty be  sold  if  it  be  claimed  under  a  will  which 
expressly  directs  otherwise.  If  it  be  conceded  for 
the    argument    that    under    the   inherent  power  of  the 
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Court,  a  sale  might  be  decreed  in  a  proper  case,  not- 
withstanding this  provision.  Still,  the  facts  showing 
the  necessity,  or  showing  the  sale,  to  be  to  the  inter- 
est of  the  minors,  should  clearly  appear.  Sections 
3,331  and  3,332  provide  that  the  propriety  of  the 
sale  shall  appear  to  the  satisfaction  of  the  Court,  by 
proof  of  &cts  established  by  unexceptionable  and  dis- 
interested witnesses,  and  not  by  statements  of  opin- 
ions. The  testimony  shall  be  full,  ample,  and  satis- 
£ictory,  and  leave  no  reasonable  doubt  on  the  mind 
of  the  Court  as  to  the  propriety  of  granting  the 
relief  sought. 

We  fiiUy  recognize  the  importance  of  properly 
educating  the  minor  children,  and,  furthermore,  that 
if  possible,  this  should  be  done  without  separating 
them  from  their  mother,  but  we  do  not  see  that  this 
establishes  either  that  it  is  necessary  to  sell  their 
land,  or  that  it  is  to  their  interest  to  do  so.  It  is 
not  insisted  that  it  is  necessary  to  sell  the  land  to 
raise  funds  to  educate  the  children.  Assume,  for  the 
argument,  that,  if  proper  or  even  necessaiy  that  daring 
the  education  of  the  children  the  complainant  should 
reside  with  them  in  Columbia,  this  does  not  establish 
that  it  is  either  necessary  or  to  their  interest  to  sell 
the  land  and  purchase  this  town  property;  for  all  we 
can  see  from  the  facts  in  this  record,  it  might  be  to 
the  interest  of  the  children  to  retain  the  land,  and 
procure  a  temporary  residence  in  Columbia  in  some 
other  way. 

If  it    was    made  to  appear   by  her  proof  of   facts 
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showing  the  value  of  the  land,  the  rents,  expenses 
attending  it,  and  the  proof  of  such  facts  as  will 
show  clearly  the  necessity  or  propriety  of  the  sale 
and  purchase  of  the  town  property,  then  the  question 
would  arise  as  to  whether  the  Court  would  decree  a 
sale,  notwithstanding  the  provisions  of  section  3,340  of 
the  Code.  But  the  proof  in  this  case,  we  think, 
falls  far  short  of  presenting  such  a  case.  The  decree 
must  be  reversed  and  the  bill  dismissed,  but  without 
prejudice  to  the  complainant^s  right  to  present  the 
case  in  a  different  aspect.  Complainant  will  pay  the 
costs. 
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Wagbtaff  et  al.  v.  Mary  E.  Braden. 

Mistake  in  Justice's  judgment.  Jurisdiction  of  Chancery  Court. 
The  judgment  of  a  Justice  of  the  Peace,  if  not  appealed  from, 
is  conclusive,  and  a  Court  of  Chancery  has  no  jurisdiction  to 
correct  a  mistake  in  the  amount  of  said  judgment. 

Chancery  Court.  Jurisdiction  of.  Section  4,^81  of  the  Code  con- 
strued, if  from  the  face  of  the  bill  the  "  debt  or  demand  "  be 
less  than  $50,  the  Chancellor  ought  to  dismiss  it ;  but  if  the 
debt  or  demand  claimed  in  the  bill  be  more  than  $50,  the  Chan- 
cery Court,  prima  facie,  has  jurisdiction ;  and  if  the  defendant 
submits  to  answer,  he  can  not  on  the  hearing  resist  a  decree, 
because  the  amount  found  due  to  complainant  is  less  than  $50. 
1  Swan.,  591. 


FROM   GILES. 


Appeal  from  the  Chancery  Court.  J.  C.  Walkeb, 
Chancellor. 

Brown  &  McCollum  for  Wagstaff  et  al. 

Hillary  Ward  for   Braden. 

Deaderice:^  J.,  delivered  the  opinion  of  the   Court. 

Complainants  filed  their  bill  in  the  Chancery  Court 
at  Pulaski  against  defendants^  claiming  that  there  was 
due  to  them  $80.30  and  $51. 90^  being  for  mistakes 
made  in  entering  two  judgments  in  their  favor  by  J. 
M.  Shields^  a  Justice  of  the  Peace  of  Giles  County, 
and  $30.25^  balance  due  upon  said  judgments  as  en- 
tered. They  allege  and  show  by  proof  that  on  the 
amount    of    the    judgments    as  entered    the    defendants 
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still  owed  the  sum  of  $30.25,  although  by  mistake 
they  had  given  them  a  receipt  in  full  for  the  amount 
of  the  judgments. 

Complainants  set  up  in  their  bill  a  demand  upon 
defendants  of  1162.45. 

But  defendants  insist  that  the  Justice's  judgments 
are  conclusive  of  the  amounts  due,  and  not  having 
been  appealed  from,  they  can  not  be  disturbed,  and 
complainants  failing  to  establish  their  claim  for  the 
180.30  and  the  $51.90,  the  Chancery  Court  has  no 
jurisdiction  to   render  any  decree   for  the   $30.25. 

The  Chancellor  so  decreed,  and  complainants  ap- 
pealed. 

The  Chancellor  properly  held  that  he  could  not 
interfere  with  the  Justice's  judgments,  although  there 
seems  to  have  been  the  mistake  against  complainants, 
but  we  do  not  think  it  follows  that  because  com- 
plainants do  not  establish  their  right  to  recover  all 
that  is  claimed  in  the  bill,  that  they  can  not  there- 
fore have  a  decree  for  such  part  of  their  claim  as 
they  may  show  a  right  to  recover,  although  the  same 
is   less  than   $50. 

Section  4,281  of  the  Code  provides  that  the  Chan- 
cery Court  shall  have  no  jurisdiction  of  any  ^ebt  or 
demand  of  less  value  than   $50. 

Such  are  the  provisions  of  the  Act  of  1801,  Ch. 
6,  Sec.  1,  construed  in  1  Swan,  291,  where  it  is 
held  that  the  jurisdiction  of  the  Court  does  not  de- 
pend upon  the   result  of  the   case,  but  on  the  amount 

of  the   "debt  or  demand"   constituting  the   foundation 
20 
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of  the  suit.  If  this,  from  the  face  of  the  bill,  be 
less  than  $50,  the  Chancellor  ought  to  dismiss  the 
suit;  but  if  the  debt  or  demand  claimed  in  the  bill 
be  more  than  $50,  the  Chancery  Court,  prima  fcune^ 
has  jurisdiction;  and  if  defendants  submit  to  answer, 
they  can  not  on  the  hearing  resist  a  decree,  because 
the  amount  found  due  to  complainants  is  less  than 
$50. 

In  this  case  defendants  have  answered,  and  have 
contested  successfully  the  complainant's  right  to  recover 
the  $80.30  and  $51.90,  claimed  in  their  bill,  but  we 
are  of  opinion  that  complainant  is  entitled  to  a  decree 
for  the  $30.25,  and  interest,  which  is  shown  to  be 
still   due   upon   the  judgment  in   her   favor. 

The  Chancellor's  decree  will  be  modified  accord- 
ingly, and  defendants  will  pay  the  costs  of  the  Court 
below   and  the   costs   of  this   Court. 


G.  W.  Linnville  et  al  v.  Joshua  Daeby  et  al. 

1.  County  Court.    Jurisdiction  statutory.    The  jurisdiction  of  the 

County  Court  to  decree  the  sale  of  land  is  statutory.    It  is  not 
a  court  of  general  jurisdiction,  and  nothing  shall  be  intended 
to  be  within  its  jurisdiction  unless  it  so  appears. 
Cases  cited  :    2  Head,  257. 

2.  Petition.     Of  an  administrator  to  sell  land  to  pay  debts.     What  it 

must  state.  The  petition  of  an  administrator,  seeking  to  sell 
land  to  pay  debts,  must  state  the  debts  due  from  the  estate  (or 
some  of  them),  and  the  names  of  the  creditors  whose  debts 
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the  sale  is  to  satisfy,  that  it  may  be  seen  whether  the  debts  are 
bona  fide,  and  without  this,  the  sale  will  be  void. 

3.  Minor  heirs.    Must  be  served  with  process.    Where  the  issuance 

and  service  of  the  process  on  minor  heirs  does  not  appear,  by 
the  production  of  the  process,  nor  any  thing  in  the  record,  and 
the  decree  does  not  assume  the  fact,  the  sale  will  be  held  void. 
Cases  cited:  Taylor  v.  Walker,  1  Heisk.,  734;  Kucker  v.  Moor, 
1  Heisk  ,  726. 

4.  Guardian.    Ad  litem.     When  appointed.    The  appointment  of  a 

guardian,  ad  litem,  before  service  of  process  on  the  minor,  is 
a  nullity. 

Cases  cited :    Same  authorities. 


FROM  WAYNE. 


Appeal  from  the  Chancery  Court.  James.  W. 
DoHERTY,    Chancellor. 

Egbert  P.   Cypert  for   Linnville  et  al. 

MiMs  &  McDouGAL  and  E.  D.  Patterson  for 
Darby   et  al. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  in  behalf  of  the  heirs  of  Mel- 
ton Whitten,  deceased^  to  have  declared  void  a  sale 
of  a  tract  of  land  which  descended  to  them,  and  to 
recover  the  land  from  defendant  (Darby),  who  was 
the  purchaser  at  the  sale.  The  relief  was  refused 
by  the    Chancellor,     and    complainants    have    appealed. 

The  sale  in  question  was  made  under  a  decree  of 
the    County   Court    of   Wayne  County.      The  question 


^  I 
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is,  was  the   proceeding   suflGiciently  regular  to   vest  the 
purchaser   with   title? 

The  proceeding  was  commenced  by  a  petition  filed 
by  the  administrators  of  Whitten,  jointly  with  one 
Gray  Phillips.  It  charges  that  the  administrators 
had  exhausted  the  personal  assets,  ^^in  payment  of 
debts,  leaving  large  debts  outstanding  against  said 
estate  which  had  not  been  paid."  No  debt  is  speci- 
fied, nor  is  the  name  of  any  creditor  given.  The 
petition  charges  that  said  "Whitten  had  entered  into  a 
partnership  agreement  with  Gray  Phillips,  by  a  writ- 
ten article,  which  the  petition  professes  to  exhibit, 
but  which,  is  not  in  this  transcript.  This  is  the 
only   cause   shown   for   Phillips  joining   in  the   petition. 

The  petition  prays  that  the  lands  described,  and 
a  mill  built  thereon,  which  seems  to  have  been  the 
subject  of  the  partnership  between  Whitten  and  Phil- 
lips, be  sold,  and  the  money  applied  '^  according  to 
the  contract;"  it  prays  that  the  minor  heirs  of 
Whitten  be  made  defendants,  and  a  guardian  ad  litem 
appointed.  On  the  same  day  this  petition  was  filed,  a 
guardian  ad  litem  was  appointed  for  the  minors,  but  there 
appears  in  the  transcript  no  answer.  The  transcript  of 
the  record  from  the  County  Court  shows  no  process  in 
the  cause,  nor  does  the  decree  of  sale  recite  that 
process  was  issued  or  served,  although  it  recites  that 
an  answer  was  made  by  the  guardian  ad  litem. 
There  is  the  proof  of  a  witness  that  at  one  time  he 
saw  a  paper  in  the  hands  of  the  widow  that  was  a 
''copy  notice    to    the     heirs,"    but    it    does    not    show 
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what   it  was    a  notice  of,   or  that  it  was  served  upon 
the   heirs. 

The  transcript  of  the  record  from  the  County 
Court,  which  is  certified  to  be  all  that  appears,  and 
there  is  nothing  to  show  that  any  part  was  lost, 
shows  no  report  of  the  Clerk  as  to  the  exhaustion  of 
personal  assets,  or  the  existence  of  any  debts.  Nor 
does  any  order  appear  preceding  the  decree  of  sale, 
referring  the  cause  to  the  Clerk  for  an  account  or 
report.  The  petition  was  filed  June  6;  on  the  4th 
of  July  a  decree  was  rendered  which  shows  that  it 
appeared  to  the  satisfaction  of  the  Court,  from  the 
report  of  the  Clerk  on  file,  that  it  is  necessary  to 
sell  the  land  to  pay  the  bona  fde  debts  against  said 
estate,  and,  further,  that  it  is  manifestly  to  the 
interest  of  the  parties  for  the  mill,  built  on  said 
land  by  Gray  Phillips,  to  be  sold  with  said  land, 
and  a  portion  of  said  purchase-money  paid  to  said 
Gray  Phillips,  according  to  the  written  articles  of 
partnership.  Thereupon  the  sale  was  ordered,  and 
was  afterwards  made,  when  the  defendant  (Darby) 
became  the  purchaser.  The  sale  was  confirmed,  and 
an  account  ordered  as  to  Phillips'  interest  in  the 
land,  and  the  mutual  accounts  between  him  and 
Whitten.  This  account  does  not  appear  ever  to  have 
been  taken.  In  September,  1866,  there  was  a  decree 
vesting  Darby  with  the   title. 

The  proof  shows,  in  general  terms,  that  the  notes 
of  Darby  for  the  land  were  paid  mostly  to  Phillips, 
some   in   ''other  claims    on  Whitten's  estate,"  none  of 
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which,   however,   are    specified,   nor  any  account    given 
of  them,   and  perhaps  some  in   money. 

A  majority  of  this  Court  recently  held  that  the 
County  Court  had  jurisdiction  to  sell  land  to  pay 
debts,  upon  the  application  of  the  administrator, 
where  the  estate  is  not  insolvent,  and  without  regard 
to  the  value  of  the  estate.  [From  this  opinion 
McFarland,  J.,  dissented.]  But  it  is  not  denied  that 
the  jurisdiction  is  statutory,  that  the  County  Court  is 
not  a  court  of  general  jurisdiction,  and  no  presump- 
tion is  made  in  its  favor,  or  rather,  nothing  shall  be 
intended  to  be  within  its  jurisdiction  unless  it  so 
appear.      2  Head,   257. 

1.  The  petition  fails  to  specify  any  debt,  or  the 
name  of  any  creditor.  This  is  required  by  the 
statute,  to  the  end  that  it  may  be  seen  whether  the 
debts  are  bona  fde  or  subsisting.  In  Whitmore  v. 
Johnson's  heirs,  10  Hum.,  610,  Judge  McKinney  said, 
in  reference  to  a  similar  case  in  the  Circuit  Court, 
whose  jurisdiction,  like  that  of  the  County  Court,  is 
statutory:  '^It  must  be  averred  and  satisfactorily 
proven  that  the  personal  assets  have  been  exhausted, 
that  specific  debts  are  justly  due  and  owing.''  With- 
out this  the  Court  had  no  jurisdiction,  and  the  sale 
was  declared   void    when  collaterally  attacked. 

2.  There  was  no  service  of  process  upon  the 
heirs,  w'ho  were  all  minors.  When  the  issuance  and 
service  of  the  process  on  minors  does  not  appear  by 
the  production  of  the  process,  nor  any  thing  in  the 
record,   and  the   decree  does  not  assume  the  facts,   the 
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sale  will  be  held  void.  Taylor  v.  Walker,  1  Heisk., 
734;  Rueher  v.  Moore,  same  book.  The  appoint- 
ment of  a  guardian  before  the  service  of  process  was 
a  nullity.       Same  authority,   and  others. 

3.  There  was  no  report  showing  exhaustion  of 
personal  assets  and  the  existence  of  bona  fide  debts. 
1  Swan,  75;  11  Hum.,  488.  The  land  has  been 
sold  and  the  proceeds  paid  out,  yet  the  decree  nor 
the  record  in  the  cause,  so  far  as  appears  to  us, 
establish,  or  profess  to  establish,  the  existence  of  a 
single  6(ma  fide  debt — not  one.  Nor  does  the  record 
show  the  name  of  a  single  creditor  to  whom  the 
proceeds  of  the  sale  were  paid,  except  Phillips,  and 
he   establishes   no  debt. 

4.  The  County  Court  clearly  had  no  jurisdiction 
of  the  alleged  partnership  between  Whitten  and  Gray 
Phillips,   but    it    was    upon  this  the  sale  was  ordered 

We   think  the  sale  was   absolutely  void. 

The  decree  will  be  reversed,  and  a  decree  ren- 
dered for  complainants. 

We  can  not  now  decide  whether  Darby,  under  his 
cross-bill,  will  be  entitled  to  any  relief  against  com- 
plainant, as  to  the  purchase-money  paid  by  him. 
This  will  probably  depend  upon  his  showing  that  this 
money  was  applied  in  discharge  of  bona  fide  debts 
due  from  the  estate.  As  to  this  the  cause  will  be 
remanded,  with  leave  to  him  to  have  a  reference  to 
the   Clerk   to    report  the   facts   upon  this   matter. 

The  costs  of  this   Court    will    be    paid    by  Darby. 
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Elizabeth  Bledsoe  et  cU.  v.  Wm.  B.  Stokes  et  al. 

1.  Statutb  of  limit atioxs.    Imprisonment  no  disability.     Omitted  in 

Code,  The  disability  of  imprisonment  is  not  retained  and 
brought  forward  from  the  old  Statute  of  Limitations  into  the 
Code,  and  consequently  does  not  save  the  statutory  bar. 

2.  Same.    Administrator  only  can  sue  for  damages.     When.    The  ad- 

ministrator of  the  deceased,  in  a  suit  brought  to  recover  dam- 
ages for  an  injury  that  caused  his  death,  being  the  only  party 
who  can  sue,  it  follows  that  the  minority  of  infant  plaintiffs 
can  not  take  the  case  out  of  the  statute. 
Cases  cited :  Flatley,  Adm'r,  v.  M.  and  C.  B.  B.,  MS.,  at  Jackson. 

3.  Same.    Pleading.    When  defendants  are  averred  to  be  without 

the  reach  of  process  for  twelve  months  after  the  1st  of  January, 
1867,  they  are  held  to  be  within  reach  of  process  after  the  ex- 
piration of  that  time,  with  reference  to  the  Statute  of  Limita- 
tions. 


FROM  WABREK. 


Appeal  from  the  Circuit  Court.  Wm.  P.  Hick- 
erson^  Judge. 

W.  E.  B.  Jones  and  T.  B.  Murray  for  Eliza- 
beth Bledsoe  et  al. 

Jordan  Stokes  and  S.  H.  Collins  for  Stokes 
et  al. 

Burton,  Special  Judge,  delivered  the  opinion  of  the 
Court. 

This  was  an  action  brought  by  the  plaintiffs  against 
the  defendants,  in  the  Circuit  Court  of  Warren  County, 
to  recover  damages  for  the  imprisonment  and  killing 
of   A.   Bledsoe.      The    plaintiff   (W.    E.    B.    Jones)   is 
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the  administrator  of  Bledsoe.  The  plaintiff  (Elizabeth 
Bledsoe)  is  his  widow,  and  the  other  plainti£&  are  his 
minor  children.  The  defendant  pleaded  the  Statute 
of  Limitations  of  twelve  months,  and  various  other 
pleas,  but  it  is  necessary  only  to  notice  the  action  of 
His  Honor  (the  Circuit  Judge)  on  this  plea,  as  it  is 
conceded,  both  in  the  record  and  in  the  argument 
here,  that,  if  the  action  of  His  Honor  was  proper  on 
that  plea,  it  was  decisive  of  the  case.  To  the 
Statute  of  Limitations  the  plaintifis,  by  leave  of  the 
Court,   filed  three  replications: 

1.  That  the  defendants,  from  the  time  the  plain- 
tiff's action  accrued  until  twelve  months  after  the  1st 
of  January,  1867,  when  Statutes  of  Limitation  com- 
menced, were  absent  from  the  State  of  Tennessee,  so 
that  process  could  not  be    served  on  them. 

2.  That  the  plainti£&,  Lillian  Bell  Ascott,  and 
Robert  Bangor  Bledsoe,  were  minors  when  the  wrongs 
complained  of  were  committed,  and  so  continued  until 
the  bringing  of  the  suit. 

3.  The  plaintiffs  put  in  a  third  replication,  which, 
in  effect,  avers  that  the  defendants  were  armed  as  an 
illegal  band  of  soldiers,  and  so  kept  them  in  duress 
and  fear  until  within  twelve  months  next  before  the 
bringing  of  their  suit. 

The  defendants  demurred  to  this  replication,  and 
the  demurrer  was  sustained  by  the  Circuit  Judge,  and 
the  plaintiffs  appeal.  We  can  see  no  error  in  the 
action  of  the  Court.  If  defendants  are  averred  to 
be    without    the    reach  of  process    for    twelve    months 
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after  the  "1st  day  of  January,  1867,"  then,  by  the 
plainest  intendment,  they  were  within  the  reach  of 
process  after  that  time  till  the  bringing  of  the  suit 
in  July,   1869,   which   was    more    than  twelve   months. 

As  to  the  second  replication,  we  have  held,  in 
FlaUeyy  AdrnW,  v.  The  Memphis  and  Charleston  Bailroad 
Company  (MS.  case  decided  at  Jackson),  that  the 
administrator  of  the  deceased,  in  a  suit  brought  for 
injuries  causing  his  death,  is  the  only  party  who  can 
sue.  It  follows,  of  course,  that  the  minority  of  the 
infant  plaintiffs  in  this  case  is  an  immaterial  aver- 
ment. 

As  to  the  matter  of  the  third  replication,  if  it 
were  taken  as  equivalent  to  an  averment  that  plain- 
tiffs were  "imprisoned,"  then  it  is  sufficient  to  say 
that  that  disability  is  not  retained  and  brought  for- 
ward from  the  old  Statute  of  Limitations  into  the 
Code.  And,  as  is  said  by  counsel,  that  when  the 
Legislature,  in  a  Statute  of  Limitations,  has  created 
no  exceptions,  the  Court  can  make  none,  is  too  plain 
a  point  to  require  the  citation  of  authority.  The 
judgment  of  the  Court  below  is  affirmed. 
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R.  L.  Cain  v.  Southern  Express  Co. 

Felony.    Note  given  for  the  compromise  of.    Illegal  consideration. 
Where  a  note  is  given  for  the  purpose  of  compromising  a 
felony,  the  consideration  is  illegal,  and  no  recovery  can  be  had. 
Case  cited :    Porter  v,  Jones,  6  Cold.,  327. 


PROM  WARREN. 


Appeal  from  the  Circuit  Court.  Wm.  P.  Hicker- 
80N,  Judge. 

W.  E.   B.  Jones  for  Cain. 

Thos.   B.  Murray  for  Southern  Express  Co. 

Freeman,   J.,   delivered  the  opinion  of  the   Court. 

The  only  question  we  need  refer  to  in  this  case 
is  the  one  raised  on  the  action  of  the  Court  in 
striking  out  defendant's  plea,  setting  up  the  defence, 
that  the  note  sued  on  was  made  on  the  consideration 
of  the  compromise  of  the  prosecution  for  a  felony. 
The  plea  had  been  filed  by  leave  of  the  Court,  and 
on  motion  was  stricken  out.  While  the  plea  is  not 
as  full  as  might  have  been,  it  presents,  if  true,  a 
substantial  defence  to  the  action,  and  sufficiently  al- 
leges an  illegal  consideration,  giving  it  a  fair  and 
easy   construction.       See   Porter  v.  Jones,   6   Cold.,  327. 

The  case  will  be  reversed,  and  remanded  for  a 
new  trial,  when  an  •  issue  may  be  made  on  the  plea 
stricken  out. 
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W.    J.    Akrington,    Trustee,    etc.,    v.    Martha    N. 

Cotton. 

Statute.  How  to  be  construed  with  reference  to  the  Constitution,  A 
statute  is  not  to  be  construed  unconstitutional  by  the  Courts,  if 
by  any  fair  and  rational  construction  it  may  be  brought 
within  the  constitutional  power  of  the  Legislature. 

Same.  When  not  mandatory  to  the  Courts.  The  first  section  of  the 
Act  of  July  6,  1870,  when  taken  in  consideration  with 
the  various  statutes  on  the  same  subject,  is  not  to  be  construed 
as  a  mandate  to  the  Courts  as  to  how  they  should  construe  Sec. 
9  of  the  Act  of  Bee.  14, 1869,  but  was  simply  intended  to  declare 
what  the  law  should  be  thereafter.  The  7th  section  of  the  Act 
of  July  7, 1870,  does  not  repeal  the  Ist  section  of  the  Act  of  the 
6th  of  July,  1870. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  Nathaniel  Bax- 
ter, Judge. 

No  brief  appears  for  Martha  N.  Cotton. 

Bate  &  Williams  for  Arrington,  Trustee. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

Martha  N.  Cotton  filed  her  petition  and  obtained 
an  alternative  mandamus  from  Hon.  Nathaniel  Baxter, 
one  of  the  Circuit  Judges  of  the  State,  requiring  W,^ 
J.  Arrington,  Trustee  of  Davidson  County,  to  appear 
and  show  cause  why  a  peremptory  mandamus  should 
not  issue,  compelling  him  to  pay  the  petitioner  one 
hundred    and    seventy-five    dollars,  the  balance   due   to 
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her  for  five  months  services,  as  teacher  of  a  free 
common-school  in  1869,  in  Civil  District  number 
twenty-one  of  Davidson  County.  The  County  Trustee 
appeared  and  demurred  to  the  petition,  upon  the  ground 
that  there  is  no  law  in  force  requiring  or  authorizing 
him  to  pay  petitioner's  claim  out  of  the  County 
Treasury.  The  Circuit  Judge  overruled  the  demurrer, 
and  ordered  a  peremptory  mandamus  to  issue.  From 
this  judgment  the  County  Trustee  has  appealed  to  this 
Court. 

We  find  in  the  record  a  written  opinion  delivered 
by  Judge  Baxter  upon  overruling  the  demurrer,  in  the 
reasoning  and  conclusion  of  which  we  fully  concur. 
Instead,  therefore,  of  preparing  an  opinion  in  the  case, 
we  are  content  to  adopt  that  of  the  Circuit  Judge  as 
the   opinion  of  this  Court. 

The  judgment  of  the  Court  below  is,  therefore, 
affirmed. 

COPY  OF  juj>GE  Baxter's  opinion. 

Martha  N.  Cotton,  by  her  petition,  represents  that 
during  the  year  1869  she  was  employed  to  teach  a 
common  school  in  the  21st  Civil  District  of  David- 
son County,  for  five  months,  at  forty  dollars  per 
month,  to  be  paid  to  her  at  the  end  of  each  month, 
or  immediately  upon  the  expiration  of  the  term.  That 
she  taught  the  school  for  five  months,  to  the  satis* 
faction  of  the  proper  authorities  by  whom  she  was  em- 
ployed ;  that  she  received  no  pay  for  her  services 
during  the    time,  but    at    the    end    of   the    term    the 
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Clerk  of  the  Board  of  Education  gave  her  an  order 
upon  the  Superintendent  of  Education  for  said  county 
for  two  hundred  dollars^  which  was  approved  by  the 
Board  of  Education,  and  that  she  presented  it  to  the 
Superintendent  for  the  money,  and/  the  amount  of 
twenty-five  dollars  was  paid  her — part  thereof — ^and 
that  was  all  she  had  received.  That  she  has  demanded 
payment  of  the  residue  from  W.  J.  Arrington,  County 
Trustee,  and  that  hei  refuses  to  pay  the  same.  She 
therefore  asks  for  a  writ  of  mandamus  to  compel  him 
to   pay   it. 

To  this  petition  defendant  demurs,  and  insists  that 
there  is  no  law  making  it  his  duty,  or  giving  him 
authority  to  pay  the  same.  The  question  depends  on 
the  proper  construction  of  the  Acts  of  the  14th  De- 
cember, 1869,  the  5th  July,  1870,  and  the  7th  July, 
1870.  The  9th  section  of  the  Act  of  1869  provides, 
that  teachers  of  common  schools,  who  have  already 
been  employed  as  teachers,  shall  be  paid  according 
to  contract,  out  of  any  moneys  due  their  counties. 
The  first  section  of  the  Act  of  July  5,  1870,  provides 
that  Sec.  9,  of  the  Act  passed  Dec.  14,  1869,  in 
regard  to  common  schools,  shall  be  so  construed  as 
to  require  the  County  Trustee  to  pay  off  all  school- 
teachers heretofore  employed,  upon  proper  vouchers  of 
services  rendered,  any  balance  due  out  of  the  first 
school-fund  that  come  into  his  or  their  hands.  The 
74th  section  of  the  Act  of  July  7,  1870,  enacts  that 
all  laws  and  parts  of  laws,  inconsistent  or  in  conflict 
with   this  Act, .  be  and  the  same  are    hereby  repealed, 
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and  thej  proceeds  specially  to  designate  several  acts 
of  assembly  by  their  titles  and  dates,  and  the  Act  of 
the  14th  December,  1869,  amongst  others,  but  does 
not  mention  the  Act  of  July  5,  1870.  If  this  latter  Act 
remains  in  force,  it  is  plain  that  defendant  is  the 
proper  officer  to  pay  petitioner's  debt.  It  is  insisted, 
however,  that  it  is  repeated  by  implication.  That  it 
is  merely  a  declaratory  Act,  declaring  what  is  the  true 
and  proper  construction  of  the  Act  of  December  9, 
and  that  when  this  Act  was  repealed  the  Act  of  July 
5,  1870,  so  to  speak,  was  ^^ functus  officio. ^^  That  the 
repeal  of  the  Act  of  1869  destroyed  the  force  and 
virtue  of  the  Act  of  July  5,  as  the  repeal  of  a 
statute  does  the  efficacy  of  a  judicial  decision  con- 
struing that  Act.  I  am  unable  to  concur  in  this 
view  of  the  case.  The  Legislature  has  not  the  con- 
stitutional power  to  construe  a  statute,  or  to  give  a 
mandate  to  the  Courts  as  to  how  they  shall  construe 
them,  and,  if  the  Act  of  the  5th  of  July  was  nothing 
more  than  such  a  mandate,  it  was  unconstitutional 
and  void,  and  would  not  require  to  be  repealed  to 
render  it  invalid.  The  Courts  will  never  construe  a 
statute  unconstitutional  if  it  will  admit  of  any  rea- 
sonable construction  consistent  with  the  Constitution. 
In  construing  statutes,  we  look  at  the  objects  aimed 
at  by  the  Legislature,  and  not  to  the  particular 
verbiage  in  which  a  statute,  in  some  of  its  parts, 
may  be  expressed.  If  the  real  object  aimed  at  is 
within  legislative  competency,  and  can  be  clearly  seen 
from   the  whole   statute   taken  together,  the   history   of 
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the  prior  legislation  upon  the  same  subject^  the  Court 
will  not  be  turned  aside  by  particular  expressions^ 
which^  taken  by  themselves^  might  seem  to  indicate 
that  the  Legislature  was  assuming  to  transcend  its 
constitutional  power,  but  will  give  effect  to  the  will 
of  the  Legislature  thus  discovered.  In  this  case,  the 
9th  Section  of  the  Act  of  1869  had  expressly  pro- 
vided that  school-teachers  should  be  paid,  but  had 
fiuled  to  indicate  to  what  offices  they  should  apply 
for  their  money.  Additional  legislation  was  neces- 
sary to  make  it  plain  how  these  people  were  to  pro- 
ceed to  get  their  money,  and  the  Act  of  July  5, 
1870,  was  passed  for  that  purpose.  It  was  not  the 
object  of  the  Legislature  to  give  a  mandate  to  the 
Courts  as  to  how  they  should  construe  the  9th  Sec- 
tion of  the  Act  of  1869,  for  the  Courts  had  never 
undertaken  to  construe  it,  but  it  was  to  express  more 
fully  and  in  detail  how  the  teachers  who  had  been 
employed  under  the  old  system  should  obtain  their 
compensation  under  the  new.  Nor  was  the  Act  of 
July  5th  repealed  by  the  Act  of  the  7th  of  July. 
It  is  not  in  conflict  nor  inconsistent  with  any  pro- 
vision of  said  Act,  nor  is  it  especially  mentioned  in 
one  of  the  Acts  intended  to  be  repealed  by  it.  It 
is  not  the  9th  Section  of  the  Act  of  1869,  nor  is  it 
any  part  of  that  Act,  but  is  a  substantive  independ- 
ent legislative  provision,  intended  for  the  preservation 
of  the  rights  of  a  certain  meritorious  class  of  indi- 
viduals, for  whose  rights  the  Legislature  seems  to 
have    had    a    careful    regard,   and    when    we   bring  to 
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the  aid  of  this  view  the  moral  considerations  which 
rally  to  its  support,  it  would  seem  to  be  invincible. 
We  can  not  suppose  for  a  moment  that  the  Legisla- 
ture intended  to  repudiate  its  obligations  to  pay  those 
teachers,  and  yet  it  is  not  to  be  found  in  the  Act 
of  the  5th  of  July,  1870.  No  other  provision  has 
been  shown  in  the  agreement  for  their  payment. 
The  office  of  Superintendent,  under  whom  they  were 
employed,  has  been  abolished,  and  the  funds  that 
were  in  the  hands  of  the  Superintendents  have  been 
ordered  to  be  paid  over  to  the  Treasurer  of  the 
State,  and  by  him  to  be  apportioned  to  the  counties, 
and  paid  over  to  the  County  Trustees.  The  teachers 
can  no  longer  look  to  the  Superintendents  for  their 
pay,  and  the  school-funds  having  been  ordered  into 
the  hands  of  the  County  Trustees,  it  follows  there  is 
no  one  else  to  pay  but  the  County  Trustees.  Again, 
it  is  most  manifest  that  it  was  not  the  deliberate 
intention  of  the  Legislature,  by  the  Act  of  July  7th, 
to  repeal  the  Act  of  July  5th.  Both  Acts  were 
before  the  Legislature  at  the  same  time,  there  being 
but  two  days  difference  in  their  dates.  It  is  pro- 
vided by  the  Constitution  that  every  bill  shall  be 
read  once  on  three  different  days,  and  passed  each 
time,  in  the  House  where  it  originated,  before  trans- 
mission to  the  other  House.  No  bill  shall  become  a 
law  until  it  shall  have  been  read  and  passed  on 
three  different  days  in  each  House,  etc.  It  follows 
that    the    Act    of    July    5th    must    have    been    passed 

after  the   Act  of   July   7th   had    passed    at    least  four, 
21 
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and  perhaps  five,  readings  before  the  same  Legisla- 
ture; and  can  it  be  supposed  that  the  Legislature 
would  have  been  guilty  of  the  consummate  folly  of 
passing  an  Act  at  a  time  when  they  had  a  bill 
repealing  it,  which  had  already  passed  four  (perhaps 
five)  readings?  It  would  seem  to  be  altogether  dis- 
respectful to  the  Legislature  to  impute  to  it  such 
folly.  If  the  Legislature  had  intended  to  repeal  the 
Act  of  July  5th,  why  should  they  pass  it? — ^why  not 
vote  it  down?  It  can  not  be  answered  that  after 
its  passage  the  views  of  the  Legislature  underwent  a 
change,  because  the  repealing  statute  had  been  framed 
and  passed  several  readings,  before  the  final  passage 
of  the  Act  which  it  is  insisted  was  repealed.  I, 
therefore,  feel  well  assured  that  the  Legislature  did 
not  intend  to  repeal  the  Act  of  July  5th,  1870,  and 
if  the  Act  of  July  7th  is  susceptible  of  that  con- 
struction, it  was  an  inadvertence  and  not  the  inten- 
tion of  the  I^egislature.  I  therefore  overrule  the 
demurrer  to  the  petition,  and  the  answer  having 
failed  to  meet  and  deny  any  of  the  material  allega- 
tions in  the  petition,  order  that  a  writ  of  peremp- 
tory mandamus  issue  to  the  defendant,  commanding 
him  to  pay  to  the  petitioner  the  balance  due  her,  as 
shown  from  her  petition,  out  of  the  first  school-ftinds 
coming  into  his  hands.  It  may  be  proper  to  add 
that  I  think  the  defendant  has  acted  very  properly 
in  presenting  the  question  for  judicial  determination. 
Our  common-school  system  has  been  the  subject  of  so 
much    legislation — ^there    have     been    so    many    statutes 
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enacted  upon  the  subject,  and  so  many  repealed,  that 
any  man,  not  a  professional  lawyer,  might  well  dis- 
trust  his  own  judgment  in  the  proper  construction  of 
some  of  its  provisions.  The  costs  will  be  paid  by 
defendant,  out  of  the  school-fund. 


John  Ashworth  et  al.  v.  Demier  &  Boyles,  Adm'rs, 

et  al. 

Condemnation.  Death  before  sale.  Satisfaction  set  aside.  In  a  case 
of  condemnation  and  order  of  sale  of  land  to  satisfy  a  judg- 
ment obtained  before  a  Magistrate,  if  the  defendant  die  before 
the  actual  issuance  of  the  order,  or  even  before  a  sale  under  it, 
the  inheritance  descends  to  the  heirs,  and  no  valid  sale  can  be 
made  until  scire  facias  against  the  heirs  and  revivor. 


FROM   LINCOLN, 


Appeal  from  the  Chancery  Court.  A.  S.  Marks, 
Chancellor. 

J.   G.   Carrigan  for   Ashworth  and   wife. 

Boyles  &  Burnam  for  Demier  et  al. 

TuRNEY,   J.,    delivered    the    opinion   of   the    Court. 

In  a  case  of  the  condemnation  and  order  of 
sale  of  land  to  satisfy  a  judgment  obtained  before  a 
Magistrate,  if  the  defendant  die   before  the  actual  issu- 
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ance  of  the  order,  or  even  before  a  sale  under  it,  the 
inheritance  descends  to  the  heirs,  and  no  valid  cale 
can  be  made  until  scire  fadaa  against  the  heirs  and 
revivor. 

The  order  of  condemnation  is  not  a  judgment  for 
money,  such  as  awards  execution,  but  is  merely  the 
action  of  a  Court  of  Record  in  aid  of  the  Magis- 
trate's judgment  and  execution.  The  levy  by  the 
constable  invested  him  with  no  title.  He  had  no 
authority  to  sell  by  virtue  of  it,  but  must  bring  it 
into  Court  with  his  levy  endorsed  upon  it,  that  the 
Court  may  direct  an  order  of  sale  to  issue,  which 
process  speaks  only  from  the  time  of  its  issuance  and 
must,   to   be   valid,    be   against  parties  in   existence. 

The*  order  is  in  the  nature  of  a  decree  in  Chan- 
cery, interlocutory  in  its  character,  so  that  if  the 
process  issued  from  it  be  returned  not  fully  satisfied^ 
the  Court  may  proceed  to  render  judgment  for  the 
remainder  of  the   debt  and   award  execution. 

The  sale  here  is  invalid,  the  bill,  however,  show- 
ing that  the  administration  has  long  since  been  settled, 
which  is  equivalent  to  showing  the  personal  estate  has 
been  exhausted,  and  upon  the  maxim  that  he  who 
seeks  equity  must  do  -equity,  the  defendants  are  en- 
titled to  a  decree  for  the  sum  due  their  intestate,  to 
be  credited  by  the  value  of  the  rents  and  profits  of 
the  lot  during  the  time  it  was  actually  used  or  occu- 
pied   by    Farquaharson,  or  those   claiming  under    him. 

The  cause  will  be  remanded  for  an  account,  and 
the  execution  of  a  decree  pursuing  this  opinion.     The 
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balance  due  to   Farquaharson  will  be   a  lien   upon   the 
house  and  lot. 

Reverse  the  decree. 


M.  Mahalovitch  v.  H.  Vaughn  et   ol. 

Error  coram  nobis.  Action  of  clerk  will  not  protect.  Negligence, 
The  attorney  applied  to  the  Clerk  of  the  Court  for  information 
concerning  the  call  of  his  case.  The  Clerk  replied  that  the 
papers  had  been  brought  into  Court  so  late,  that  he  would  not 
put  the  case  upon  the  Trial  Docket  that  term.  Thereupon  the 
attorney  left  the  State  on  business.  The  case  was  put  upon  the 
docket,  and  judgment  taken,  in  absence  of  the  attorney.  These 
facts  were  stated  in  the  petition  for  the  writ  of  error  coram 
nobis. 

Held,  This  was  great  negligence,  in  not  having  the  case  put  upon 
the  docket,  and  in  not  prosecuting  the  appeal  more  diligently, 
instead  of  relying  on  the  statement  of  the  Clerk,  ihat  it  would 
not  be  tried  at  that  term.  For  this,  and  the  further  reason 
that  the  petition  does  not  show  any  error  of  fact,  as  would  have 
prevented  the  judgment  had  it  appeared  on  the  trial,  the  Cir- 
cuit Judge  erred  in  refusing  to  dismiss  the  petition. 

Cases  cited:  4  Sneed,  432-5;  1  Heisk.,  472;  1  Swan,  345-6;  4 
Cold.,  364-7;  Code,  §  3,116. 


FROM  DAVIDSON. 


Appeal   from  the   Court  of   Common   Law.       J.   C. 
GuiLD^   Judge. 

John  D.   Brien  for  Mahalovitch. 

S.  W.   Childress  for  Vaughn  et  al. 
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Deaderick,  Judge,  delivered  the  opinion  of  the 
Court. 

Mahalovitch  recovered  a  judgment  against  the  de- 
fendants in  December,  1869,  before  a  Justice  of  the 
Peace  of  Davidson  County,  for  the  sum  of  J167.00 
and  costs  of  suit.  The  defendants  prayed  an  appeal 
to  the  Circuit  Court,  which  was  granted,  and  bond 
given.  At  the  following  term  of  said  Court,  in 
January,  1870,  the  plaintiff  appeared  and  had  said 
judgment  affirmed  against  the  defendants,  under  Sec- 
tion 3,144  of  the  Code.  At  the  next  term  of  the 
Court  the  defendants  filed  a  petition  for  a  writ  of 
error  coram  nobis,  asking  that  the  judgment  by  default 
be  superceded,  and  the  case  reinstated  on  the  docket, 
in  order  that  it  might  be  tried  on  the  merits.  The 
plaintiff  thereupon  moved  to  dismiss  the  writ  of 
error  coram  nobis,  which  motion  was  overruled,  and 
the   case   reinstated   on  the   docket. 

The  cause  was  afterwards,  by  consent  of  the  par- 
ties, transferred  to  the  Law  Court  of  Nashville,  and 
a  trial  had  before  a  jury,  which  resulted  in  a  ver- 
dict for  the  defendants.  The  plaintiff  moved  for  a 
new  trial,  which  was  overruled.  The  case  is  before 
us  by  writ  of  error,  and  consequently  the  whole  pro- 
ceedings are   open   to   investigation. 

The  principal  ground  upon  which  the  plaintiff  asks 
a  reversal  is,  that  the  Circuit  Judge  erred  in  refusing 
to  dismiss  the  writ  of  error  coram  nobis.  In  order 
to  determine  this  point,  it  is  necessary  to  examine 
the   petition,   to   see   whether  or  not   it  shows   errors  of 
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fact  sufficient  to  sustain  the  action  of  the  Circuit 
Judge,  in  overruling  the  motion  of  the  plaintiff  to 
dismiss   the   writ. 

The  petition  admits  that  the  plaintiff  recovered  a 
judgment  against  the  defendants  before  a  Justice  of 
the  Peace,  and  that  an  appeal  was  prayed  and  granted 
to  the  Circuit  Court.  It  also  shows  that  the  defend- 
ants had  employed  Mr.  Childress  (an  attorney)  to 
prosecute  the  suit  for  them;  it  further  shows  that 
B.  Vaughn,  one  of  the  defendants,  and  their  attor- 
ney, went  and  searched  for  the  papers  in  the  Court, 
and  that  he  learned  from  the  Clerk  of  the  Court 
that  the  papers  were  in  Court,  but  they  had  been 
sent  in  so  late  in  the  term  that  he  would  not  put 
the  case  on  the  docket  that  term  of  the  Court,  and 
upon  this  information,  the  attorney  told  them  that  it 
was  not  necessary  to  pay  any  more  attention  to  the 
matter  for  the  present.  And  the  attorney  himself 
went  to  Arkansas,  leaving  no  one  to  represent  him 
in  the  case.  The  petition  also  states  that  afterwards 
the  Clerk,  or  some  one  of  his  deputies,  placed  said 
case  on  the  docket,  alid  the  judgment  was  affirmed, 
without  the  knowledge  of  themselves  or  their  attorney. 

To  sustain  a  petition  for  a  writ  of  error  coram 
nobis,  it  is  necessary  for  the  defendants  to  show  error 
of  fact  occurring  in  the  proceedings,  of  which  they 
had  no  notice,  or  which  they  were  prevented  by  dis- 
ability from  showing  or  correcting,  or  in  which  they 
were  prevented  from  making  defence  by  surprise,  acci- 
dent,    mistake,     or    fraud,    without  fault    on  their  part. 
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Code,  §  3,116,  and  note  citing  authorities.  The 
defendants  must  also,  show  that  it  was  owing  to 
no  negligence  on  their  part  that  the  error  was  com- 
mitted. 4  Sneed,  435;  1  Heisk.,  472.  The  error 
in  fact  complained  of  must  be  such  as  would  have 
prevented  the  rendition  of  the  judgment  if  it  had 
judicially  appeared  at  the  trial.  1  Swan,  345-6;  4 
Sneed,  432,  435;  4  Cold.,  364,  367.  Does  the  petition 
contain  any  of  the  errors  of  fact  required  by  Section 
3,116  of  the  Code,  such  as  want  of  notice,  disability 
from  showing  or  correcting  the  errors,  or  being  pre- 
vented by  surprise,  accident,  mistake,  or  fraud,  with- 
ovi  fault  on  their  part,   from   making   defence? 

The  only  error  of  facts  relied  on  in  the  petition 
is,  that  the  case  was  put  on  the  docket  and  affirmed 
without  the  knowledge  of  the  defendants  or  their 
attorney,  and  therefore  that  they  had  no  notice  of 
the  proceedings,  and  were  taken  by  surprise.  To 
maintain  this  error  of  fact,  it  was  necessary  for  the 
defendants  to  show  that  the  alleged  error  occurred 
without  any  fault  or  negligence  on  their  part.  This 
they  have  failed  to  do,  but,'  on  the  contrary,  the 
petition  shows  that  the  defendants  knew  that  the 
papers  had  been  returned  to  Court,  and  that  they 
relied  on  the  statement  of  the  Clerk  as  to  the  case 
being  placed  on  the  docket.  We  are  of  the  opinion 
that  they  were  guilty  of  great  negligence  in  i^ot 
having  the  case  put  on  the  docket,  and  in  not  prose- 
cuting their  appeal  more  diligently,  instead  of  relying 
on   the   statement   of   the   Clerk    that    it  would   not  be 
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tried  at  that  term.  For  this  negligence  and  fault  on 
the  part  of  the  defendants^  and  for  the  further  reason 
that  the  petition  does  not  show  any  such  error  of 
facts  as  would  have  prevented  a  rendition  of  the  judg- 
ment had  it  appeared  on  the  trial.  We  think  the 
Circuit  Judge  erred  in  refusing  to  dismiss  the  peti- 
tion, and,  therefore,  reverse  the  judgment,  and  give 
judgment  in  this  Court  against  the  defendants  and 
their  sureties  in  the  certiorari  bond  for  the  amount  of 
the  judgment  by   default,   with   interest. 


Milley  and  David  Ferrell  v.    Enoch  Ferrell. 

1.  Right  of  Way.     Private.    Prescriptive  right  to,    IIoxjo  acquired, 

A  right  of  private  way  over  the  lands  of  another  may  be  estab- 
lished by  user,  for  such  length  of  time  as  to  raise  the  presump- 
tion of  an  original  grant. 
Cases  cited:  Wash,  on  Real  Prop.,  Vol.  2,  293-4;  Act  of  1819, 
Sections  1  and  2;  Chilton  v,  Wilson,  9  Hum.,  405;  Cannon  v, 
Phillips,  2  Sneed,  213,  214. 

2.  Samk.     What  necessary  to  give  user  this  effect.    To  give  user  this 

effect  it  must  be  uninterrupted  in  the  land  of  another,  by  the 
acquiescence  of  the  owner,  for  a  period  of  at  least  twenty  years, 
under  an  adverse  claim  of  right,  while  all  persons  concerned  in 
the  estate,  in  or  out  of  which  it  is  derived,  are  free  from  dis- 
ability to  resist  it,  and  are  seized  of  the  same  in  fee,  having 
been  in  possession  during  the  whole  period. 

3.  Same.    Adverse  enjoyment.    Adverse  enjoyment  is  substantially 

the  same  as  being  held  under  a  claim  of  right  against  the  owner 
of  the  land,  out  of  which  the  easement  is  derived. 
Case  cited :    Wash.,  Vol.  2,  296-7. 

4.  Same.     Dedication,    Evidence  of.    Irrelevant,     When      The  right 

of  way  is  acquired  by  user  through  an  adverse  claim  of  the 
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same,  and  not  under  the  idea  of  the  dedication  of  the  owner. 
Proof,  therefore,  that  the  owner  had  said  he  never  did,  and 
would  not,  consent  to  the  right  of  way,  is  irrelevant. 
Case  cited :     Wash.,  Vol.  2,  298. 

5.  Same.     What  necessary  to  constitute  an  adverse  claim.    Where  ob- 

jection on  the  part  of  the  owner  of  land  does  not  prt  vent  the 
adverse  use  from  perfecting  the  right,  if  continued,  for  twenty 
years,  to  have  that  eflPect  the  enjoyment  of  the  right,  or  the 
actual  use  and  occupation  must  be  substantially,  and,  in  fact, 
broken  up,  so  that  there  is  not  only  an  adverse  claim  against 
the  right  of  way,  but  an  actual  adverse  assertion  of  that  claim, 
whether  by  actual  adverse  occupancy  or  by  suit. 

6.  Same.     Verbal  contract  for.     Void.    The  transfer  of  such  a  right 

is  required  to  be  made  in  writing,  like  the  conveyance  of  land 
itself;  a  verbal  contract  for  the  same  is  therefore  void,  under 
the  Statute  of  Frauds.    Bouvier's  Law  Die,  vol.  2,  65. 


FROM   COFFEE, 


Appeal  from  the  Circuit  Court.  Wm.  P.  Hicker- 
SON,    Circuit   Judge. 

P.   C,   IsBELL   for   M.   &  D.   Ferrell. 

B.  M.  Tillman  and  S.  E.  Carnes   for  E.  Ferrell. 

Freeman,   J.,   delivered    the   opinion   of   the   Court. 

This  is  an  action  brought  for  alleged  trespass  on 
the  land  of  plaintiffs,  the  object  being  to  contest  a 
right  of  way  claimed  by  defendant,  to  pass  by  a  cer- 
tain road  within  and  upon  the  land  of  plaintiffs, 
which  the  defendant,  in  his  plea,  says  he  and  his  ser- 
vants had  the  right  to  use  for  passing  and  repassing 
over  the  plaintiffs'  close,  for  a  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary ;  said 
way    is    claimed    as    the    means    of    passing   from    the 
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land  of  defendant  to  the  highway  near  by.  The  sup- 
posed trespass  is  justified  under  the  claim  of  a  right 
of  way  in  a  plea  drawn  with  great  fullness  and  ac- 
curacy. 

The  question  presented  for  our  decision  grew  out 
of  the  testimony  presented  on  the  issue  tendered  by 
this  plea,  and  the  instructions  of  His  Honor,  the  Cir- 
cuit Judge,  given  to  the  jury,  as  to  the  law  arising 
on   the   same,   in   his   charge. 

It  will  be  seen  from  the  plea  of  defendant  that  a 
right  to  the  way  in  dispute  is  sought  to  be  estab- 
lished by  jurisdiction — that  is,  by  continuous  user  for 
such   a   period   as   by   law   will   presume   a   grant. 

The  first  question  presented  and  urged  for  reversal 
of  the  judgment  (which  was  in  favor  of  plaintiffs  in 
the  Court  below),  is  the  admission  of  testimony,  de- 
tailing statements  made  by  John  Ferrell,  the  father  of 
the  defendant,  and  the  former  husband  of  Milley  Fer- 
rell, one  of  the  plaintiffs,  to  the  effect  that  he  had 
not  given  defendant  a  right  of  use,  as  claimed,  and 
never  intended  to  do  so,  and  other  statements  of  like 
character.  These  statements  were  made  in  the  absence 
of  defendant,  and  are  not  brought  home  to  his  knowl- 
edge  in   any  way. 

In  the  solution  of  this  question,  it  is  proper  to  bear 
in  mind  the  fact  that  the  claim  of  defendant,  as  pre- 
sented in  his  plea,  is  a  right  vested  in  himself,  not 
what  his  ancestor  may  have  said  about  it.  That  this 
right  is  sought  to  be  established,  as  it  well  may  be, 
by  user  for  such   length   of  time   as  to   raise    the  pre- 
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sumption  of  an  original  grant.  See  Washb.  on  Real 
Prop.,  vol.  2nd,  293.  To  give  user  this  effect,  it 
must  be  uninterrupted  in  the  land  of  another,  by  the 
acquiescence  of  the  owner  for  a  period  of  at  least 
twenty  years  (or  the  period  of  limitation  of  the  State 
where  the  land  lies),  says  Mr.  Washburne,  under  an 
adverse  claim  of  right,  while  all  persons  concerned  in 
the  estate  in  or  out  of  which  it  is  derived,  are  free 
from  disability  to  resist  it,  and  are  seized  of  the  same 
in  fee,  and  in  possession  during  its  requisite  period. 
Adverse  enjoyment  is  substantially  the  same  as  its 
being  enjoyed  under  a  claim  of  right  against  the 
owner  of  the  land,  out  of  which  the  easement  is 
derived.  See  Wash.,  vol.  2d,  p.  296-297.  From 
these  principles  it  follows  that  it  is  the  user,  as  we 
have  said,  and  not  what  might  have  been  said  of 
the  title  to  such  use  by  the  party  against  whom  it 
is  claimed,  that  raises  the  presumption  on  which  the 
right  arises,  or  is  perfected;  such  user,  however,  must 
be  open  and  such  aa  the  owner  may  feirly  be  pre- 
sumed  to  have  been  cognizant  of,  in  order  to  make 
out  the  fact  of  its  being  adverse.  Wash.,  vol.  2d, 
298.  It  follows  that  His  Honor  erred,  in  admitting 
the  hearsay  statement  proven,  of  what  John  Ferrell 
had  said  during  the  period  in  which  it  is  claimed 
the  use  of  the  way  was  being  enjoyed,  they  not  hav- 
ing been  made  in  the  presence  of  the  defendant;  and 
not,  therefore,  competent  to  affect  or  vary  his  claim  of 
right. 

We   have  cited  from   Mr.   Washburne  the   principle. 
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that  the  user  mast  be  for  twenty  years  (or,  as  he 
says  in  brackets),  or  the  period  of  limitation  of  the 
State  where  the  land  lies.  In  establishing  a  right 
to  prescription,  the  old  rule  in  England  was,  that  it 
should  be  shown  to  have  begun  from  some  period 
beyond  the  "time  whereof  the  memory  of  man  runs 
not  to  the  contrary."  This  period  was  fixed  at  the 
commencement  of  the  reign  of  Richard  the  1st,  who 
ascended  the  throne  1189,  but  ultimately  in  favor  of 
such  privileges,  the  time  was  established  as  a  prin- 
ciple of  common  law,  to  be  twenty  years,  in  analogy 
to  the  term  of  limitation,  limiting  a  right  of  entry 
into  lands  by  the  law  of  England.  Wash.,  vol.  2d, 
293-4,  and  case  cited;  and  the  principle  has  been 
followed,  according  to  the  cases  cited  by  Mr.  Wash- 
burne  in  a  note,  in  several  States,  so  as  to  vary  the 
time  of  prescription  in  accordance  with  the  •  time  of 
Statute  of  Limitations  as  to  real  property  in  such  State. 
We  have  no  case  in  our  State  upon  the  direct  ques- 
tion of  prescribing  for  a  right  of  way,  so  far  as  we 
have  been  able  to  see,  and  therefore  in  this  case  we 
are  called  upon  to  adopt  as  settled  what  shall  be  the 
proper  period  here. 

The  right  of  way,  though  not  a  right  to  or  in  the 
land,  is  included  in  the  terms  of  our  Statute  of  Frauds: 
"  No  action  shall  be  brought  upon  any  contract  for  sale 
of  lands,  tenements,  or  hereditaments,"  it  being  clear  that 
such  a  right,  though  an  incorporeal  one,  is  an  heredita- 
ment, and  as  such  capable  of  being  transmitted  to  the 
heirs  of  the  party  owning  it.     Bouvier's  Law  Diet.,  vol. 
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2,  p.  65,  and  authorities  cited.  This  being  so,  His 
Honor  charged  the  jury  correctly,  that  a  verbal  contract 
for  this  right  would  be  void  under  the  Statute  of 
Frauds.  The  conveyance  or  transfer  of  such  a  right 
being  required  to  be  in  writing,  like  the  conveyance  of 
land  itself,  and  when  such  conveyance  is  in  fact  made, 
it  being  readily  susceptible  of  proof  by  production  of  the 
papers  evidencing  it,  we  do  not  feel  that  a  sound  policy 
would  demand  that  a  right  required  thus  to  be  evi- 
denced, should  be  rendered  of  equally  easy  proof  and  es- 
tablishment almost,  by  so  short  a  user  as  our  period  of 
limitations,  seven  years.  In  addition,  by  the  peculiarity 
of  our  statute,  where  the  claim  is  under  deed  or  other 
conveyance  purporting  to  convey  a  fee  simple  estate,  the 
party  holding  adversely  obtains  an  absolute  title — disa- 
bilities out  of  the  way — to  the  land  included  in  such 
conveyance.  By  another  section,  adverse  possession  for 
seven  years,  without  such  conveyance,  gives  only  a  pos- 
sessory right  in  the  party's  holding,  to  the  extent  of  his 
actual  enclosures,  or  to  the  extent  of  boundaries  of  any 
instrument  not  purporting  to  convey  a  fee  simple  defin- 
ing those  boundaries.  So  that  it  would  be  difficult  to 
apply  the  analogies  of  our  statute  to  the  acquisition  of 
this  somewhat  peculiar  right  in  the  land  of  another. 
Shall  it  be  an  absolute  interest  after  seven  years,  in  ac- 
cordance with  the  analogy  furnished  by  the  first  section 
of  the  Act  of  1819,  as  only  a  possessory  right  following 
the  analogy  furnished  by  Sec.  2  of  said  Act? 

The  rule  of  a  presumption  of  a  grant  from  the  State 
has  been   settled   in  Tennessee  by  several  cases  to  be  20 
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years,  and  we  think  this  rule  may  as  well  be  applied  to 
a  right  of  the  character  now  under  consideration  as  to 
grants  from  the  State.  It  is  based  on  reasons  of  public 
policy  and  to  quiet  titles,  and  is  a  presumption  of  law 
in  favor  of  a  long-continued  possession.  See  Chilton  v. 
Wilson^a  Heirs,  9  Hum.,  405.  Cannon  v.  Phillips,  2 
Sneed,  213-214.  We  think,  therefore,  these  cases,  recog- 
nizing the  period  for  presumption  of  a  grant,  furnish  a 
sounder  analogy  on  which  to  fix  the  rule  of  presumption 
of  a  deed,  where  it  is  to  be  made  out  solely  by  the  user, 
or  enjoyment  of  the  right,  than  the  period  of  seven  years 
in  our  Statute  of  Limitations  as  to  real  property.  Per- 
haps we  might  hold,  with  perfect  propriety,  that  these 
cases  furnish  evidence  of  the  adoption  of  this  period,  as 
the  rule  for  presumption  of  a  conveyance,  required  to  be 
made  by  deed  in  all  cases,  where  such  conveyance  is  to 
be  made  out  by  enjoyment  or  use,  without  any  written 
evidence  of  the  inception  of  the  claim.  A  sound  policy 
favors  this  view,  as  the  fact  of  a  deed  could  readily 
be  shown  within  the  period  of  seven  years,  if  the 
party  had  one,  while  it  might  well  be  lost,  or  evidence 
of  its  existence  be  unattainable  in  the  longer  period 
of  twenty  years,  and  therefore  the  right  be  wrongfully 
imperiled.  As  a  matter  of  course  the  opinion  has  no 
reference   to   a   dedication  of  land   for   public  ways. 

In  view  of  the  principles  herein  before  stated.  His 
Honor  erred  in  his  charge  to  the  jury,  when  he 
told  them  that  in  order  to  make  out  the  prescription, 
the  use  must  have  continued  for  the  twenty  years, 
without  molestation,  hindrance  or  objection  on  the   part 
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of  the  owner  of  the  land.  The  mere  fact  of  making 
an  objection,  would  not  interrupt  the  adverse  charac- 
ter of  the  user  by  the  party  claiming  it;  on  the  con- 
trary the  principles  we  have  cited,  showing  that  the 
holding  must  be  adverse  to  the  owner  of  the  land, 
would  favor  the  view,  that  if  there  had  been  a  hold- 
ing, notwithstanding  objection  made,  that  it  would 
thereby  be  shown  more  distinctly  to  be  adverse,  than 
if  no  such  objection  had  been  made.  It  would  cer- 
tainly serve  to  show  satisfactorily  that  the  right  had 
been  asserted  and  enjoyed,  with  the  knowledge  of  the 
owner  of  the  land,  and  as  such,  adverse  to  any  claim 
he  had  to  prevent  it.  We  think  the  true  rule  should 
be,  that  the  enjoyment  of  the  right,  or  the  actual 
user  and  occupation  has  been  actually  broken  up,  sub- 
stantially and  in  fact,  so  that  there  was  not  only  a 
claim  of  adverse  right  to  the  claim  of  right  of  way, 
but  an  actual  adverse  assertion  of  that  claim,  either 
by  adversely  occupying  the  land  over  which  the  claim 
of  way  is  asserted,  so  as  to  prevent  the  user  by  the 
claimant;  or  by  an  action  for  the  trespass,  commenced 
within  the  period  of  20  years.  In  other  words,  there 
should  be  shown  an  actual  and  substantial  suspension 
of  the   use,   by  the    intervention    of   the    owner   of   the 

t 

land,  which  breaks  the  continuity  of  the  enjoyment  for 
the  period  required  by  law. 

The  portion  of  the  charge  of  His  Honor  referred  £o, 
taken  in  connection  with  his  admission  of  proof  of  the 
statements  made  by  John  Ferrell,  was  clearly  calculat 
to  mislead  the  jury,    as  they  might    well   have   inferred 
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that  such  statements  amounted  to  objecting  to  the  right, 
under  the  charge. 

For  these  reasons  the  case  must  be  reversed,  and  re- 
manded for  a  new  trial. 


Nathan  Adams,  Trustee,  v.  Wm.  R.  Scales. 

1.  Sale  of  land  by  auctioneer.    When  memorandum  by,  will  take  the 

case  out  of  the  Statute  of  Frauds,  The  rule  which  holds  the 
memorandum  of  an  auctioneer  sufficient  to  bind  the  parties  to 
a  sale  of  land  and  take  the  case  out  of  the  Statute  of  Frauds, 
contemplates  an  agent  of  both  parties,  with  authority  to  act  for 
the  seller  and  buj'er. 
Cases  cited :    Story  on  Agen.,  §  127;  3  Pars,  on  Con.,  11. 

2.  When  SUCH  memorandum  WILL  NOT  BIND.  When  the  seller  Is  him- 

self present,  directing  and  contracting  the  sale,  and  engages  a 
crier  simply  to  cry  the  property,  and  knock  it  off  to  the  best 
bidder,  the  seller  himself  standing  by  and  doing  every  thing 
else  except  simply  crying  the  bids,  this  is  not  such  a  sale  by  an 
auctioneer  as  would  give  his  memorandum  the  effect  of  consti- 
tuting a  contract.  In  such  case  the  crier  is  merely  an  agent, 
with  no  other  authority  but  that  of  securing  bids  and  reporting 
the  result  to  the  seller. 

3.  Trustee.    Sale  by  in  pursuance  of  deed  of  trust.     Within  Statttte  of 

Frauds,  The  Court  is  unable  to  see  any  reason  why  a  sale 
made  by  a  trustee,  in  pursuance  of  a  trust  deed,  whether  made 
publicly,  by  means  of  a  crier,  or  privately,  with  the  purchaser, 
should  stand  on  any  different  footing,  so  far  as  the  Statute  of 
Frauds  is  concerned,  from  that  made  by  the  absolute  owner. 
Cases  cited:  Smith  v,  Arnold,  5  Mass.,  (C.  C.)  420;  Nichol  v, 
Ridley,  6  Yerg.,  65;  8  Ireld.,  456. 

4.  Memorandum  in  writing.     What  insufficient  to  satisfy  Statute  of 

Frauds,  Trustee  divided  land  into  lots,  and  under  plat  thereof 
on  paper,  which  was  exhibited  to  bidders  at  the  sale,  and  em- 
ployed a  crier  to  sell  the  property.  Lot  No.  2  was  knocked  off 
to   Scales,  as  the  highest  bidder.      The  Trustee,  who  was 

22 
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present,  made  this  memorandum  in  writing:  "Lot  No.  2, 113 
acres.  W.  R.  Scales,  at  $30  per  acre.'* 
Held,  This  memorandum  by  itself  is  insufficient  to  meet  the  re- 
quirements of  the  Statute  of  Frauds ;  nor  does  it  refer  on  its 
face  to  other  documents,  such  as  plots,  by  which  the  defect 
could  be  supplied. 
5.  Same.  Seller  of  land  can  not  act  as  agent  for  purchaser  so  as  to 
bind  him  by  any  memorandum  he  might  make  and  sign  him- 
self. 


FROM   GILES. 


Appeal  from  the  Circuit  Court.  A.  M.  Hughes, 
Circuit  Judge. 

TiNNON,  Brown  &  McCollum  for  Adams. 

James  "Wilkes  and  Abernathy  for  Scales. 

Nicholson,  Ch.  J.,  delivered  the  opinion  of  the 
Court. 

Adams  sued  Scales  for  failing  to  complete  his  bid 
for  a  tract  of  land  sold  by  Adams,  as  trustee,  at 
public  auction,  at  which  sale  Marks  acted  as  crier, 
and  Scales  was  the  highest  bidder — at  $30  per  acre. 
Upon  Scales^  refusal  to  carry  out  his  bid,  by  execut- 
ing his  notes,  according  to  the  terms  of  sale,  Adams 
again  advertised  and  sold  the  land  at  $25  per  acre. 
He  then  sued  Scales  for  the  difference  in  the  two 
notes. 

Scales  relied  on  the  plea,  that  the  sale  was  void 
under  the  Statute  of  Frauds.  On  the  trial  the  Court 
charged  the  jury:  "That  if  the  memorandum  of  the 
contract  was  signed  by  the  auctioneer  (J.  M.  Marks) 
immediately   upon    letting  down    the    hammer,  then    it 
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would  be  a  sufficient  signing,  under  the  Statute  of 
Frauds,  to  bind  the  defendant.  But  if  the  jury- 
should  find  that  the  memorandum  was  not  made  by 
said  auctioneer,  but  by  the  plaintiflF  in  ,  the  suit,  the 
plaintiff  can  not  recover,  and  it  can  make  no  differ- 
ence whether  the  plaintiff,  in  making  the  memorandum, 
was  acting  in  a  judiciary  capacity  as  trustee  or  other- 
wise. That  the  plaintiff,  even  if  he  acted  as  the 
auctioneer  and  crier,  could  not  make  a  memorandum 
that  would  bind  the  defendant,  so  as  to  take  the  case 
out  of  the   Statute   of  Frauds." 

The  jury  found  for  defendant,  and  plaintiff  has 
appealed. 

The  proof  shows  that  Adams  was  trustee,  with 
power  to  sell  the  lands;  that  he  had  had  them  sur- 
veyed into  lots,  and  had  plots  prepared,  showing  the 
different  sub-divisions,  which  were  present  for  the  in- 
spection of  bidders;  and  that  the  lands  had  been  ad- 
vertised and  the  terms  of  sale  specified.  Adams  was 
present,  directing  and  superintending  the  sale,  but 
procured  Marks  to  act  for  him,  in  crying  the  land 
and  receiving  public  bids,  in  the  character  of  auc- 
tioneer. Immediately  after  the  lot  bid  for  by  Scales 
wns  knocked  off  to  him,  Adams  made  this  memoran- 
dum: "Lot  No.  2,  113  acres.  Wm.  R.  Scales,  at 
f30  per  acre."  This  memorandum  was  signed  by  no 
one. 

The  question  first  presented  is,  whether  Marks  was 
such  an  auctioneer,  in  crying  the  land  and  knocking 
it   off  to   the   best  bidder,  as  that   his   act   in   so   doing 
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was  binding  on  Scales,  and  took  the  case  out  of  the 
Statute  of  Frauds?  The  rule,  which  holds  the  memo- 
randum of  an  auctioneer  to  be  sufficient  to  take  the 
case  out  of  the  statute,  contemplates  an  agent  for  both 
parties,  with  authority  to  act  for  the  seller  and  buyer. 
But  when  the  seller  is  himself  present,  directing  and 
controlling  the  sale,  and  engages  a  crier  simply  to 
cry  the  property  and  knock  it  off  to  the  best  bidder, 
the  seller  himself  standing  by  and  doing  every  thing 
else  except  simply  crying  the  bids,  this  is  not  such 
a  sale  by  an  auctioneer  as  would  give  to  his  memo- 
randum the  effect  of  constituting  a  contract.  In  such 
case  the  crier  is  merely  an  agent,  with  no  other 
authority  but  that  of  receiving  the  bids  and  reporting 
the  result  to  the  seller.  He  has  not  the  authority 
of  an  auctioneer — in  the  proper  sense  of  the  term — as 
applied  to  sales  by  auctions.  Story  on  Agency,  §  127. 
It  is  clear  that  Marks  was  not  regarded  as  any  thing 
but  a  crier  by  the  seller  of  the  land,  for  it  appears 
that  he  did  not  even  make  the  memorandum  of  the 
bid  himself,   but  that  it   was   made   by   Adams. 

The  next  question  is,  whether  a  public  sale  of 
real  estate  by  a  trustee  is  embraced  by  the  Statute 
of  Frauds? 

We  are  unable  to  see  any  reason  why  a  sale  made 
by  a  trustee,  in  pursuance  of  a  trust  deed,  whether 
made  publicly,  by  means  of  a  crier,  or  privately,  with 
the  purchaser,  should  stand  on  any  different  footing, 
so  far  as  the  Statute  of  Frauds  is  concerned.  The 
reason  upon  which  judicial  sales,  and  sales    by   sheriffs 
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under  execution,  are  held  not  to  be  embraced  by  the 
statute,  has  no  application  to  sales  made  by  trustees, 
although  made  by  receiving  bids  at  public  outcry. 
The  reason,  as  given  by  Judge  Story,  in  Smith  v. 
Arnold,  5  Mass.,  (C.  C.)  420,  is,  "that  in  sales  directed 
in  a  Chancery  Court,  the  wliole  business  is  transacted 
by  a  public  officer  under  the  guidance  or  superintend- 
ence of  the  Court  itself.  Even  when  the  sale  is 
made,  it  is  not  final  until  a  report  is  made  to  the 
Court,  and  it  is  approved  and  confirmed."  And  in 
reference  to  sales  by  sheriffs,  the  reason  of  the  rule, 
as  stated  in  Nichol  v.  Ridley,  5  Yerg.,  65,  is,  that 
"the  return   is   a  memorandum  of  sale,  by  authority  of 

law,  and  can  always  be  made  available  to  the  pur- 
chaser." 

But   when  a  trustee   advertises   and   sells  real   estate, 

he    is   acting   solely  under    the   authority   of    the    deed 

of    trust,   and    not   under   the   guidance   or   direction   of 

a    Court    of    Chancery,   nor   does    he   make   any   report 

to  a  Court  for  confirmation,  or  any  return,  by  authority 

of  law,  which  can   be  made  available   to   the  purchaser. 

The   reason,   then,   upon   which    the   exception   rests,   as 

to   judicial   sales   and   sales   by   sheriffs,   wholly   fails   as 

to   sales    made    by    trustees,   although    made    by   public 

auction.       It  was   so    held    in    the   case   of    v. 

Dowhy,   8   Ired.,  456. 

The  next  question  is,  whether  the  memorandum 
made  by  Adams  was  sufficient  to  take  the  case  out 
of  the  statute?  The  memoranda  is  in  these  words: 
"Lot    No.   2,   113    acres.       W.   R.   Scales,   at   $30  per 


342  NASHVILLE: 


C.  D.  Elliott  r,  R.'  O.  McNairy  &  Co. 


acre."  It  is  obvious  that,  taken  by  itself,  this  memo- 
randum fails  entirely  to  contain  the  requisites  of  the 
memoranda  prescribed  by  the  statute.  Nor  does  it 
refer,  on  its  face,  to  other  documents,  such  as  plats, 
etc.,  by  which  the  defects  could  be  supplied.  But 
Adams,  the  trustee  and  seller  of  the  land,  could  not 
be  the  agent  of  the  purchaser,  so  as  to  bind  him  by 
any  memoranda  he  might  make  and  sigi^  himself.  3 
Pars,  on  Cont.,  11,  and  notes,  the  purchaser  not  also 
signing  the  contract.  It  is  clear,  therefore,  that 
Adams  could  not,  by  drawing  up  a  regular  deed  the 
next  day  and  tendering  it  to  Scales,  make  it  a  valid 
contract  to   bind  Scales. 

We   conclude    there    is   no   error   in    the    judgment, 
and   affirm   it. 


C.  D.  Elliott  v.  R.  C.  McNairy  &  Co. 

1.  Error  coram  nobis.    Fiat  does  not  commence  suit.    Bond  is  neces- 

sary.    This  proceeding  is  not  to  bring  up  a  former  case,  but  to 
.  begin  a  new  suit,  to  reverse  a  former  judgment,  which  is  not, 
in  fact,  begun  until  proper  security  is  given.    The  mere  grant 
ing  of  the  flat  for  the  issuance  of  the  writ  is  not  its  commence- 
ment. 

Cases  cited:    3  Head,  346;  Code,  §  3,115. 

2.  Same.    Practice.    Motion  to  dismiss.    Motion  to  dismiss  may  be 

made  at  any  term  of  the  Court,  unless  there  has  been  an 
express  waiver  of  irregularities. 
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3.  Same.  Same.  Issuance  of  lorit  not  necessary.  The  writ,  in  fact, 
never  issues,  but  is  presumed  to  issue  in  accordance  with  the 
fiat,  on  filing  the  petition  with  the  Clerk  of  the  Court,  and 
giving  bond  as  required  by  law.  Application  must  be  made 
within  one  year  after  rendition  of  former  judgment. 


FROM    DAVIDSON. 

Appeal  from  the  Circuit  Court.  Eugene  Cary, 
Judge. 

Brown  &  Martist  for  C.   D.   Elliott. 

Wm.  F.  Cooper  and  Thos.  A.  M alone  for  R. 
C.  McNairy  &  Co. 

Freeman,   J.,   delivered   the   opinion   of  the   Court. 

This  is  a  petition  for  a  writ  of  error  coram  nobis, 
which  was  dismissed,  on  motion,  by  the  Circuit  Judge, 
and  an   appeal   to   this   Court. 

The  judgment  sought  to  be  set  aside  was  rendered 
in  1864,  by  the  Circuit  Court  of  Davidson  County, 
and  is  for  the  sum  of  upwards  of  $8,000.  The  peti- 
tion was  sworn  to  by  Elliott  on  the  31st  day  of 
December,  1867,  this  being  the  last  day  on  which  it 
could  have  been  filed,  as  it  is  required  to  be  filed 
within  one  year,  and  the  Statute  of  Limitations  com- 
menced to  run  on  the  1st  day  of  January,  1867. 
On  the  same  day  the  petition  was  presented  to  John 
Hugh  Smith,  Judge  of  the  Criminal  Court  of  David- 
son County,  who  gave  a  fiat  directing  "the  petition  to 
be  filed  upon  petitioner  entering  into  bond  sufficient 
to  pay   costs,  etc."       In   January,   1868,  Mr.   Hamilton 
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"acknowledged  himself  as  security  for  costs  for  the 
foregoing  petition  for  coram  nobisJ^  On  the  9th, 
notice  was  issued  and  served  on  the  parties  ten  days 
before  the  January  Term  of  the  Circuit  Court,  at 
which  term  a  statement  assigning  errors  was  filed, 
and  the  case  continued.  At  the  next  May  Term, 
1868,  a  motion  was  made  to  dismiss  the  writ  of  error 
coram  nobis,  which  was  sustained  by  the  Court,  from 
which  there  is  an  appeal  to  this  Court.  The  ques- 
tion before  us  is  the  propriety  of  this  action  on  the 
part  of  His  Honor,  It  is  clear,  from  the  language 
of  the  Code,  that  a  writ  of  error  coram  nobis,  can 
only  be  had  within  a  year  after  the  rendition  of  the 
original  judgment.  Assuming  .that  the  party  had  a 
year  after  the  1st  of  January,  1867,  in  which  to 
commence  his  proceeding,  owing  to  suspension  of  the 
Statute  of  Limitations,  the  question  is  made  as  to 
whether  the  writ  was  issued,  or  the  suit  commenced 
within  the  period  allowed  by  law.  The  petition  for 
the  writ  of  error  coram  nobis  was  presented  to  the 
Judge  of  the  Criminal  Court  of  Davidson  County  on 
the  31st  of  December,  1867,  the  last  day  allowed  by 
the  law,  M^^ho  gave  a  fiat  directing  the  petition  to  be 
filed,  and  proper  process  to  issue,  on  petitioner  enter- 
ing into  bond  sufficient  to  pay  costs,  no  supersedeas 
being  ordered.  On  the  2nd  day  of  January,  1868, 
one  Hamilton  acknowledged  himself  the  surety  of 
Elliott  for  the  costs  of  the  foregoing  petition,  and 
we  may  assume  it  was  then  filed  in  the  Clerk^s 
office,    probably,    though    there    is     no    entry    to     that 
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effect  by  the  Clerk,  and  it  may  be  it  was  not  filed 
for  some  days  after  this,  as  the  notice  of  the  writ  of 
error  coram  nobis  having  been  obtained,  given  to 
defendants,  is  dated,  or  rather  issued  to  an  officer,  on 
the  9th  of  JjCnuary,  and  served  the  same  day.  The 
petitioner,  at  the  January  Term,  filed  a  more  formal 
assignment  of  errors,  on  which  he  claimed  a  reversal 
of  the  former  judgment  rendered  against  him,  of 
which  no  notice  seems  to  have  been  taken  by  defend- 
ants. A  motion  was  made,  at  the  next  term,  to 
dismiss  the  petition,  which,  as  we  have  said,  was 
sustained. 

It  is  now  insisted  that  this  motion  came  too  late; 
that  the  petition  in  a  case  of  this  kind,  like  a  peti- 
tion for  certio7'ari  seeking  a  new  trial  in  a  case, 
serves  only  to  bring  the  case  into  Court,  and,  having 
served  this  purpose,  can  no  more  be  looked  to;  and 
that,  if  the  petition,  on  its  face,  shows  insufficient 
grounds  for  granting  the  writ,  then  a  motion  must 
be  made  at  the  first  term  of  the  Court,  or  it  is  too 
late,  and  the  case  stands  for  trial  on  its  merits,  as 
presented  in  the  more  formal  assignment  of  errors 
made   by  petitioner. 

This  is  a  total  misapprehension  of  the  nature  of 
this  proceeding.  It  is  not  to  bring  up  the  former 
case,  but  a  new  suit  commenced  to  reverse  a  former 
judgment,  and  the  grounds  on  which  the  reversal  is 
asked  must  be  stated  in  the  petition,  and  these 
grounds  must  be.  the  basis  of  the  issue  to  be  pre- 
sented  in   a   more   formal    assignment   of   errors,   to   be 
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made  under  the  direction  of  the  Court,  as  provided 
for  in  §  3,115  of  the  Code.  If  this  were  not  so, 
the  petition  might  present  one  state  of  facts,  as  the 
ground  for  the  writ  of  error  coram  nobisy  and  then 
the  party  present  a  different  one  entirely,  as  the 
cause  for  reversal  of  former  judgment,  on  which  to 
form  an  issue.  No  such  departure  from  the  grounds 
stated  in  the  petition  is  contemplated.  The  proceed- 
ing is  more  nearly  analogous  to  the  proceeding  by 
certiorari  and  supercedeas  to  quash  an  execution, 
where  the  petitioner  can  only  rely  on  the  matter 
alleged  in  his  petition.  3  Head,  346.  If,  therefore, 
the  matter  of  the  petition  is  insufficient,  or  from  its 
face  it  appears  to  have  been  granted  contrary  to  law, 
there  is  no  reason  why  advantage  may  not  be  taken 
of  the  defect  by  motion  to  dismiss,  at  any  term  of 
the  Court,  unless  there  has  been  an  express  waiver 
of  irregularities.  We  do  not  say,  however,  the  party 
could  by  consent  authorize  the  Court  to  grant  after 
the  year.  As  that  question  is  not  before  us,  we  do 
not  decide  it.  There  is  clearly  no  waiver  here,  but 
a  motion   made  to   dismiss. 

We  take  it  that  this  suit  was  not  commenced 
until  the  security  was  given  on  the  2nd  day  of  Janu- 
ary, 1868.  The  mere  granting  of  the  fiat  for  the 
issuance  of  the  writ  is  not  its  commencement,  nor 
the  issuance  of  the  writ,  only  an  authority  for  doing 
so,  on  compliance  with  the  terms  of  the  order.  The 
writ,  in  fact,  by  our  practice,  never  issues,  but  is 
presumed    to    issue    in    accordance    with    the   fiai^    on 
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filing  the  petition  with  the  Clerk  of  the  Court,  and 
giving  bond  as  required  by  law.  The  party  might 
keep  the  petition  in  his  attorney's  office,  or  in  his 
pocket,  and  never  file  it  at  all,  with  the  fiat  upon  it, 
yet  it  could  not  be  assumed  that  in  such  a  case  the 
suit  was  commenced.  We  therefore  hold  that  the 
suit  for  the  writ  was  not  commenced  within  a  year 
after  the  1st  of  January,  1867,  and  is  therefore  too 
late.  The  writ,  which  is  presumed  to  have  been 
had  in  filing  the  petition,  has  been  had  after  the 
year  in  which  it  is  allowed  by,  law,  and  is  not 
authorized  by  law.  The  Court  properly  dismissed 
the  case  then,  unless  we  hold  in  contravention  of  the 
express  language  of  the  Code,  that  the  writ  may  be 
had  afl;er  the  year  therin  specified  as  the  limit  for 
its  issuance,  which  would  be  to  repeal  this  provision. 
This  we  cannot  do.  In  this  view  of  the  case  we 
need  not  examine  the  grounds  stated  in  the  petition 
on  which  the  writ  was  granted,  nor  the  other  ques- 
tion as  to  the  power  of  the  Criminal  Judge  to  give 
the  fi<U  for  the  writ.  It  is  probable  we  would  sus- 
tain the  action  of  the  Court  on  the  first  ground,  as 
it  is,  to  say  the  least  of  it,  doubtful  whether  the 
party  has  shown  himself  prevented  from  making  his 
assumed  defence  to  the  original  suit,  by  surprise, 
fraud,  accident,  or  mistake  without  fault  on  his  part. 
The  result  is,  the  judgment  of  the  Circuit  Court 
is    affirmed. 
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WooDFOLK  V.  Pratt. 

Note.  Payable  in  Confederate  money,  a  merger  of  the  original  contract, 
Pleasure  of  damages.  Where  a  note  payable  in  Confederate 
money  is  given  in  satisfaction  of  an  account,  the  original  con- 
tract is  merged  into  the  special  obligation  to  pay  in  Confeder- 
ate money,  the  same  being  valid,  a  recovery  can  be  bad  only 
upon  the  note,  and  for  the  value  of  the  Confederate  notes,  at  the 
maturity  of  the  debt. 

Case  cited :    4  Sneed,  231. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  Eugene  Cary, 
Circuit   Judge. 

Smith  &  Guild  for  Woodfolk. 

Thos.   Malone   for  Pratt. 

Freeman,   J.,   delivered  the   opinion  of   the   Court. 

Pratt  sued  Woodfolk  on  an  account  for  a  gin 
stand,  alleged  to  be  worth  $480.  The  facts  are,  that 
in  1861  Pratt  sold  the  gin  stand  to  Woodfolk  for 
$480,  agreeing  to  take  Confederate  money  for  the 
same.  Woodfolk  soon  after  sent  to  Pratt  his  note 
for  the  amount,  payable  in  Confederate  money,  which 
was  received  by  him.  Woodfolk  refused  or  failed  to 
pay  the  note,  and  as  it  was  understood  that  the  note 
could  not  be  recovered  on  at  the  time  this  suit  was 
brought,    this     action     was     brought     on     the     original 
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account.       Plaintiff    recovered;    defendant    appealed    in 
error  to   this   Court. 

Without  discussing  the  questions  at  length  presented 
in  argument  and  in  the  record,  it  suffices  to  state  the 
conclusions  of  the  Court.  Pratt,  having  accepted  the 
note  of  Woodfolk  in  satisfaction  of  the  account  the 
contract  being  merged  into  this  special  obligation  to 
pay  in  Confederate  money,  the  same  being  valid, 
plaintiff  is  bound  to  sue  on  the  note,  and  recover 
according  to   its   terms.       4   Sneed,    231. 

The  amount  he  will  be  entitled  to  recover  is  the 
value  of  the  Confederate  notes  at  the  time  the  note 
fell  due.  To  hold  otherwise  would  be  to  enable  a 
party,  who  had  received  an  obligation,  voluntarily,  for 
payment  of  price  of  an  article  sold,  payable  in  a 
particular  currency  or  a  specific  article,  to  abandon 
his  contract  and  sue  for  the  value  of  the  thing  sold, 
irrespective  of  his  agreement.  This  would  be  to 
enforce,  not  the  contract  the  parties  have  made  and 
expressly  assented  to,  but  to  substitute  a  legal  lia- 
bility growing  out  of  the  receipt  of  the  article,  and 
the  promise  implied  by  law  to  pay  what  it  was 
worth  for  it.  This  can  not  be  done  in  a  case  like 
this.  His  Honor,  the  Circuit  Judge,  held  differently, 
and  in  so  doing,  we  hold  he  erred,  as  the  note  given 
and  accepted  is  a  valid  contract,  and  may  be  enforced 
in   our   Courts. 

Reverse   the   case   and   remand   for   a   new   trial. 
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Wm.  Buchanan  v.  Frank  Smith. 

Set-off.  Judgment  must  show  some  amount  due  the  plaintiff.  The 
defendant  is  entitled,  where  the  plea  of  set-off  is  relied  upon, 
to  have  a  judgment  for  the  excess  of  his  demand  over  the  de- 
mand of  the  plaintiff.  This  excess  must  he  ascertained  hy  the 
jury,  and  to  this  they  must  find  in  their  verdict  that  something 
is  due  plaintiff,  and  the  amount  foj:  defendant  is  the  halance 
due  after  suhtracting  plaintiff's  claim. 

Case  cited :    1  Heis.,  484. 


FROM   GILES. 


Appeal  from  the  Circuit  Court.  A.  M.  Hughes, 
Circuit   Court  Judge. 

Jones  &  Son  for  Buchanan. 

Brown  &  McCollum  for  Smith. 

Deaderick,  J.,  delivered  the  opinion  of  the   Court. 

The  plaintiff  sued  the  defendant  before  a  Justice 
of  the  Peace  of  Giles  County,  and  obtained  a  judg- 
ment.  Defendant  brought  the  case  into  the  Circuit 
Court  and  there  obtained  a  judgment  for  $100  against 
plaintiff,   from  which    he    has  appealed    to   this   Court. 

Plaintiff  claimed  that  defendant  was  indebted  to 
him  for  articles  furnished,  and  defendant  claimed  that 
plaintiff  owed  him  for  work. 

The  case  was  submitted  to  a  jury,  and  their  find- 
ins:  is  in  favor  of  the  defendant,  and  they  assess  his 
dlages  ..    ,100.  f«,  ,Woh    judgn-ent    1  .nd.:^. 
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The  defendant  is  entitled,  where  the  plea  of  set-off 
is  relied  upon  to  have  a  judgment  for  the  excess  of 
his  demand  over  the  demand  of  the  plaintiff,  but  this 
excess  must  be  ascertained  by  the  jury,  and  to  do 
this  they  must  find  in  their  verdict  that  some  amount 
is  due   plaintiff. 

In  1  Heis.,  484,  it  is  held,  that  if  the  plaintiff 
fail  to  establish  any  claim  against  defendant,  there  is 
nothing  against  which  defendant's  demand  can  be  set- 
off; there  must  be  something  due  to  and  from  each 
party. 

The  verdict  of  the  jury,  in  such  a  case,  should 
ascertain  and  state  the  amount  due  to  the  plaintiff 
from  the  defendant,  and  the  larger  amount  due  to 
the  plaintiff  from  defendant,  and  award  to  defendant 
the  excess,  for  which  judgment  should  be  rendered,  or 
contain  such  recitals  as  to  show  that  some  amount 
was  found  for  plaintiff,  and  the  amount  for  defendant 
is    the    balance    due   after   subtracting  plaintiff's   claim. 

There  are  other  errors  assigned  which  it  is  un- 
necessary to   notice. 

Let  the  judgment  be  reversed  and  the  cause  re- 
manded. 
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The    Planter's  Ins.   Co.   v,  R.   P.   Sorrels. 

1.  Insurance.      Dwelling,      Good    description    of   boarding-house  in 

policy.    It  do^s  not  avoid  the  policy  of  insurance  that  a  house 
insured  as  a  dwelling-house  is,  or  was,  after  insurance,  occu- 
pied as  a  boarding-house. 
Cases  cited:     Parsons'  Mer.  Law,  503,  Xote  1. 

2.  Same.    Same.    Evidence.    Burden  of  proof.    The  assured  cannot 

change  the  use  of  the  house  so  as  to  enhance  the  risk.  A  mere 
change  of  occupants  will  not  amount  to  this,  and  if  tliere  be 
an  increase  of  risk  by  a  change  of  circumstances  disclosed  in 
the  application,  the  burden  of  proof  is  on  the  insurer,  to  show 
such  increase. 

Cases  cited  :  Fland.  on  Ins.,  232,  256,  and  Xote  3. 
8.  Same.  Principal  and  agent.  Parol  evidence  admissible  to  show 
entry  in  policy  falsely  made  by  agent.  When  an  agent  makes  out 
the  application  for  insurance,  and  inserts  in  it  representations 
that  are  untrue,  though  the  facts  were  correctly  stated  to  him 
by  the  assured,  who  signs  the  application,  this  will  not  preju- 
dice the  assured's  rights,  or  invalidate  the  policy,  and  parol 
testimony  may  be  heard  to  show  that  the  answers  were  thus 
written  by  the  agent. 

Cases  cited  :    Fland.  on  Ins.,  92  and  101 ;  Union  Mutual  Ins.  Co. 
V.  Wilkinson,  13  Wallace,  222. 


FROM   DAVIDSON. 


Appeal    from    the    Chancery    Court.       Edward    H. 
East,  Judge,   by   interchange. 

McClanahan    &   Clare    for  the    Planters'   Insur- 
ance  Company. 

J.   D.   Wade  and  A.   J.   Caldwell,  for  Sorrels. 

Deaderick,  J.,  delivered   the  opinion  of  the   Court. 

In   December,    1867,    plaintiff   in    error    insured    R. 
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J.  Sorrels  against  loss  or  damage  by  fire  to  the 
amount  of  $2,000  in  the  aggregate,  on  a  dwelling- 
house  valued  at  $850,  a  one-story  building  used  as  a 
bar-room  and  valued  at  $400,  furniture  valued  at 
$100,  and  several  other  articles  of  personalty  at  dif- 
ferent  and   distinct   valuations. 

All  the  property  insured,  except  $50  to  $75  of  the 
personalty,  was  destroyed  by  fire  on  the  28th  of 
March,  1868.  The  company  refusing  to  pay  the 
losses,  Sorrels  brought  suit  in  the  Circuit  Court  of 
Davidson  County,  and  obtained  judgment,  from  which 
the  company  have  appealed  in  error  to  this  Court. 
A  reversal  of  the  judgmen^;  is  asked  in  this  Court 
upon  several  grounds. 

1st.  It  appears  that  in  the  application  for  insur- 
ance it  was  stated  that  one  of  the  insured  buildings 
was  occupied  by  the  applicant  as  a  "dwelling,  meat- 
store,  and  shoe-shop,"  whereupon  proof  of  loss, 
it  is  shown  that  W.  H.  Sorrels,  a  brother  of  the 
assured,   occupied    the  dwelling   as  a  boarding-house. 

It  does  not  avoid  the  policy  of  insurance  that  a 
house  insured  as  a  dwelling-house  is,  or  was  after 
insurance,  occupied  as  a  boarding-house.  Parsons' 
Mer.   Law,   503,  Note   1. 

While    the    assured    may   not    change    or    alter  the 

use    of   the    building    in    such    manner  as  to   enhance 

the     risk  of    the    insurer,   we    can   not   see    that    the 

change  of   occupants    could    increase    the    risk,   and    if 

there  be   an  increase  of  risk  by  a  change   of  the  cir- 

camstances  disclosed  in  the  application,   the  burden  of 
23 
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proof  is   on   the    insurer    to    show   such   increased   risk. 
Fland.   on  Ins.,  232   and   250,   and   Note   3. 

It  is  further  insisted  that  the  insured,  to  the 
question  in  his  application,  "what  is  your  title?" 
answered,  "fee  simple,"  and  in  answer  to  the  ques- 
tion, "is  your  property  encumbered,  by  what,  and  to 
what  amount?"  replied,  "no;"  whereas,  in  fact,  the 
applicant'  had  a  lease-hold  title  only,  and  not  a  fee 
simple  in  the  soil  upon  which  the  buildings  were 
erected,  and  they  were  encumbered  by  a  claim  of  ' 
one   Hamilton  to   the   amount  of  $200. 

The  facts  are  as  alleged,  and  avoid  the  policy, 
unless  Sorrels  is  relieved  from  the  consequences  of 
these  unture  answers,  for  the  reasons  set  up  by  him. 
These  reasons  are,  that  he  is  not  responsible  for  the 
insertion  in  the  application  of  the  false  answers  to 
the  questions,  but  they  were  put  in  by  the  agent  of 
the  company,  although  he  disclosed  to  him  fully  and 
truly  the  nature  of  the  title  by  which  he  held  the 
premises,  and  the  amount  and  character  of  the  encum- 
brance  upon   them. 

But  it  is  insisted  for  the  company  that,  conceding 
that  the  disclosures  were  made  as  claimed  to  have 
been  made,  that  it  is  not  admissible  to  .show  the 
fact  by  parol  evidence,  in  contradiction  of  the  written 
answers  in  the  application,  where  such  answers  are 
made  warranties,  as  they  are  claimed  to  be  in  this 
case.  This  proposition  seems  to  be  fully  sustained 
by  the  authority  referred  to  in  support  of  it.  Fland. 
on     Ins.,     92.       On  the    other    hand,    there    are    well 
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considered  cases  which  hold  that  when  the  answers 
are  incorrectly  written  down  by  the  agent  of  the 
company,  when  the  facts  were  truly  stated  by  the 
insured,  that  the  company  shall  not  be  relieved  of 
liability  because  of  the  blunders  or  mistakes  of  its 
agents;  "that  to  allow  the  company,  under  such  cir- 
cumstances, to  avoid  their  contract,  on  account  of  a 
mistake  into  which  they  themselves  had  led  the 
plaintiff,  would  be  to  allow  them  to  take  advantage 
of  their  own  wrong."      Fland.   on  Ins., '101. 

In  the  case  of  the  Union  Mutual  Insurance  Oom- 
pany  v.  Wilkinsony  reported  in  13  Wallace,  222,  the 
Supreme  Court  of  the  United  States  hold  that  the 
company  is  bound  by  the  acts  of  its  agents,  and 
when  an  agent  makes  out  the  application  for  insur- 
ance and  inserts  in  it  representations  that  are  untrue, 
without  the  assent  of  the  assured,  it  was  the  act  of 
the  company,  and  not  the  act  of  the  assured,  although 
signed  by  him,  does  not  invalidate  the  policy,  and 
that  parol  testimony  may  be  heard  to  show  that  the 
answers   were   thus   written  by   the  agent. 

The  Court  say  that  to  allow  verbal  testimony  to 
show  these  facts  does  not  contradict  the  written  con- 
tract, though  the  application  is  signed  by  the  party. 
It  goes  upon  the  idea  that  the  writing  was  not  the 
assured's  statement,  and  that  the  company  are  estopped 
to   set   up  that  it  is  the  representation  of  the   assured. 

This  holding  was  in  the  case  of  a  Mutual  Insur- 
ance   Company^   and   in   which   it   was    stated    by   coun- 
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sel  for  plaintiff  in  error,  that  "all  the  statements  in 
the  application  are  express  warranties;"  and  it  was 
argued  in  that  case,  as  in  this,  that  the  warranty 
was  a  part  of  the  contract,  that  the  matter  was  such 
as  it  was  represented  to  be,  and  could  not  at  law  be 
contradicted  by  parol  evidence,  but  might  be  reformed 
in    equity. 

The  Court  further  say  in  that  case,  that  for  the 
insurer  to  insist  that  the  policy  is  void  because 
of  these  representations  contained  in  it,  and  which 
were  inserted  by  him  or  his  agent,  knowing  they 
were  not  the  representations  of  the  insured,  would  be 
an   act   of  bad   faith   and   gross   injustice. 

Sorrels  (the  plaintiff  below)  was  examined  as  a 
witness  on  the  trial,  and  stated  that  he  disclosed 
fully  all  the  facts  in  relation  to  his  title  to  the 
property  insured,  which  was  a  lease  of  the  land  having 
more  than  a  year  to  run,  with  the  privilege  to  remove 
all  the  erections  thereon  at  the  expiration  of  his 
lease.  That  he  was  ignorant  of  the  meaning  of  the 
term  "/ee  simple/'  and  of  the  business  of  insurance, 
and  that  all  the  writing  was  done  by  Farrer,  the 
agent,  and  that  he  told  him  of  the  claim  of  $200 
Hamilton  held   on  the  property. 

The  brother  of  the  insured  also  testified,  corrobo- 
rating the  testimony  of  the  insured  as  to  his  dis- 
closures of  the  character  of  his  title  to  the  land  and 
improvements,  and  the  encumbrance  of  $200  of  one 
Hamilton.       Farrer    contradicted    these    witnesses,     and 
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their    testimony  was    before    the   jury    upon    a    proper 
charge  by  the   Court. 

The  plaintiflF  below  was  the  absolute  owner  of 
the  buildings  insured,  and  the  term  "fee  simple" 
expressed  no  higher  or  greater  interest  in  the  subjects 
of  insurance  than  he  held.  The  Court  charges  the 
jury  that  the  plaintiff  might  recover  under  this  policy 
for  a  part  of  the  property,  if  not  entitled  to  recover 
for   all. 

It  is  sufficient  to  say,  as  to  this,  that  if  erroneous, 
which  we  do  not  hold,  it  is  an  error  that  has  not 
prejudiced  the  plaintiff  in  error,  as  the  jury  have 
found  that  the  plaintiff  below,  was  entitled  to  recover 
for  all.  And  when  the  charge  is  erroneous,  if  it  has 
not  injured  the  party  complaining  of  it,  it  constitutes 
no  ground  for  reversal. 

Upon  the  whole,  we  think  there  is  no  error  in  the 
record  for  which  the  judgment  should  be  reversed, 
and   affirm   it. 
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Jas.    H.    Lester,    in    Error,    v.    Willis    Worley, 

Executor,   etc. 

Evidence.  Declaration  of  a  party  offered  in  evidence  by  himself. 
Rejected,  When,  Bringle  was  indebted  to  Worley,  and  the 
claims  were  in  defendant's  hands  for  collection,  and  he  pro- 
posed to  prove  by  Bringle  that  when  Bringle  first  oflfered  to 
pay  him  the  claims  in  Confederate  money,  he  told  him  he  was 
not  authorized  by  Worley  to  receive  it,  but  that  he  would  see 
Worley  in  a  short  time  and  get  instructions  from  him,  and 
that  subsequently  he  saw  Bringle  and  informed  him  that  he 
had  seen  Worley  and  was  authorixed  to  receive  the  money.  At 
the  same  time  Bringle  paid  him  in  that  currency  a  part  of  the 
debt. 
Held,  The  testimony  offered  was  incompetent. 


FROM  QILES. 


Appeal  from  the  Circuit  Court.  A.  M.  Hughes, 
Judge. 

T.  M.  Jones  &  Son  for  Lester. 

Brown  &  McCollum  for  Worley. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

Verdict  and  judgment  were  rendered  in  favor  of 
defendant  in  error  against  the  plaintiff  in  error,  at 
the  April  Term  of  the  Circuit  Court  of  Giles  County, 
for  ?799.20.  The  Court  refused  to  grant  a  new  trial, 
and   Lester  has  appealed    in   error  to   this   Court. 

It  is  insisted  for  plaintiff   in  error  that  the   Court 
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improperly  rejected  evidence  of  the  declarations  of 
defendant  below,   made   to    Bringle. 

Bringle  was  indebted  to  Worley  *  by  judgments, 
and  the  claims  were  in  defendant's  hands  for  collec- 
tion, and  he  proposed  to  prove  by  Bringle  that  when 
Bringle  first  offered  to  pay  him  the  claims  in  Con- 
federate money,  he  told  him  that  he  was  not  author- 
ized by  Worley  to  receive  it,  but  that  he  would  see 
Worley  in  a  short  time  and  get  instructions  from 
him.  And  that  subsequently  he  saw  Bringle  and 
informed  him  that  he  had  seen  Worley  and  was 
authorized  to  receive  the  Confederate  money.  At  the 
same  time  Bringle  paid  him  in  that  currency  a  part 
of  the  debt.  This  testimony,  being  objected  to  by 
plaintiff,  we  are  of  opinion  it  was  properly  rejected. 
But  even  if  it  had  been  upon  any  principle  admis- 
sible, the  defendant,  who  was  afterwards  examined  as 
a  witness,  was  allowed,  without  objection,  to  state  all 
his  conversations  with  Bringle,  which  he  had  proposed 
to  prove  by   him. 

There  are  other  exceptions  taken  to  the  rulings 
and  charge  of  the  Court,  which  we  do  not  deem  it 
necessary  to  notice  particularly,  as  we  are  of  opinion 
that  there  are  no  errors  from  which  we  feel  called 
upon  to  reverse.  The  conflict  in  the  testimony  was 
left  to  the  jury,  and  we  think  their  verdict  is  suffi- 
ciently supported  by  the  evidence,  and  that  the  merits 
of  the  case  have  been  attained,  and  that  the  judg- 
ment should  be   afiirmed. 
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Egbert  Rhodes  v  John  F.  Morgan  &  Co. 

Guaranty.  Demand  of  payment.  When  necessary.  Upon  the  back 
of  a  constable's  receipt  for  a  promissory  note  in  the  usual  form, 
Robert  Rhodes  wrote  the  following  assignment :  "For  value 
receiyed,  I  assign  the  within  receipt  to  J.  F.  Morgan  &  Co., 
and  guarantee  the  payment  of  the  same.  January  9th,  1860. 
Signed,  Robert  Rhodes." 

Held,  That  no  action  could  be  maintained  against  Rhodes  with- 
out first  demanding  payment  of  the  principal — that  is,  the 
maker  of  the  note. 

Cases  cited :    3  Yerg.,  330;  10  Hum.,  37. 


FROM   GILES. 


Appeal  from  the  Circuit  Court.  A.  M.  Hughes, 
Judge. 

Jones  &  Son  for  Rhodes. 

Brown  &  McCollum  for  Morgan. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

J.  S.  Martin  executed  a  receipt  in  the  words: 
"Columbia,  Tenn.  Received,  January  13,  1859,  from 
the  hands  of  Robert  Rhodes,  one  note  on  J.  &.  J. 
Lawin,  made  payable  to  Mrs.  Cynthia  Booker,  for 
three  hundred  and  seventy-five  dollars,  due  January  1, 
1858.  This  note  has  a  credit  of  one  hundred  and 
forty  dollars,  July  1,  1858,  and  one  of  twelve  dol- 
lars, January  13,  1859,  which  I  promise  to  collect, 
as    an    officer.       J.    S.    Martin,    C.    M.   C."       On  the 
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back  of  this  receipt  is  endorsed :  "  For  value  received 
I  assign  the  within  receipt  to  J.  F.  Morgan  &  Co., 
and  guarantee  the  payment  of  the  same,  January  9, 
1860.       Robert  Rhodes." 

This  action  is  brought  against  Rhodes  upon  his 
endorsement.  A  guaranty  is  an  undertaking  to  an- 
swer for  the  payment  of  some  debt,  or  the  perform- 
ance of  some  contract  or  duty  of  another,  in  case  of 
the  failure  of  such  other  to  pay  or  perform.  If  the 
guaranty  fix  on  its  face  a  day  certain  for  the  pay- 
ment  of  money,  as  in  Taylor  &  Williams  v.  JZo««,  3 
Yer.,  330,  or  if  the  original  undertaking  for  the 
delivery  of  property  fix  the  time  and  place  of 
delivery,  and  such  contract  is  assigned  with  a  guar- 
anty for  the  payment  of  the  property,  as  in  Hunter 
V.  Dick,  in  10  Hum.,  37,  the  mere  failure  of  the 
original  to  pay  or  deliver,  without  more,  gives  cause 
of  action  against  the  guarantor,  because  of  the  restric- 
tions which  are  essential  parts  of  the  contracts  and 
endorsements.  In  the  money  engagement  the  precise 
day  of  payment  being  fixed,  without  stipulation  for 
place,  the  law  fixes  that  at  the  party's  house  or 
place  of  business  as  definitely  as  the  property  con- 
tract fixes  it  in  terms,  thus  making  it  the  duty  of 
the  guarantor  to  be  present  and  take  notice  of  the 
performance  or  failure  of  him  for  whom  he  has  bound 
himself.  But  in  the  general,  unrestricted  guaranty, 
like  the  one  before  us,  it  is  required  of  the  guarantee 
to  demand  payment  of  the  principal  before  he  may 
proceed  against  the  guarantor,   for,  as  we  have  already 
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seen,  the  obligation  of  the  guarantor  is  to  pay  if  the 
principal  will  not,  and  it  can  only  be  known  that 
he  will  not,  when  he  has  been  requested  and  has 
refused;  the  guarantor  has  no  legal  right  to  require 
him  to  pay,  because  he  has  parted  with  his  interest 
in  the  contract,  and  because  the  principal  cannot  be 
required  to  pay,  except  to  him  who  is  the  lawful 
holder  of  his  undertaking;  he  can  only  know  that 
holder  by  the  possession  of,  and  endorsements  upon 
the   instrument. 

The  payor,  after  he  has  delivered  his  undertaking 
and  separated  from  his  creditor,  does  not,  and  is  not 
presumed  to,  know  its  repository,  else  it  might  de- 
volve upon .  him  to  follow  it  through  an  indefinite 
number  of  transfers  and   assignments. 

Reverse  the  judgment. 


David  K.  Cox,  in  Error,  v.  Isaac  Ballextine. 

Power.  Of  disposition  of  absolute  oioner  of  personal  property.  How 
far  within  legislative  control.  The  absolute  owner  of  personal 
property  has  the  right  to  sell  or  otherwise  dispose  of  it,  at  his 
discretion,  and  the  Legislature  has  no  power  to  prohibit  him. 
But  the  Legislature  may,  from  motives  of  public  policy,  re- 
strain creditors  from  taking,  by  execution,  or  other  legal  pro« 
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! 

I  cess,  certain  articles  of  property  which  are  necessary  for  the 

I  maintenance  and  support  of  families  of  improvident  or  unfor- 

tunate debtors. 
Cases  cited :    Lucas  v.  Love,  MSS.     Code,  Sec.  2,863. 


FROM   GILES. 


Appeal  from  the   Circuit  Court.      A.   M.   Hughes, 
Judge. 

Bbown  for  Cox. 


Jno.   a.   Tinnon   for  Ballentine. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

Defendant  in  error  brought  an  action  of  replevin 
against  Cox,  before  a  Justice  of  the  Peace  of  Giles 
County,  for  two  mules,  and  had  judgment  in  his  fevor 
before  the  Justice.  Cox  appealed  to  the  Circuit 
Court,  and  verdict  and  judgment  were  rendered 
against  him,  and  he  has  appealed  in  error  to  this 
Court.  He  insists  that  the  affidavit  is  not  such  as 
is  required  in  replevin  cases.  No  exception  upon 
this  ground  was  taken  below,  and  the  defect,  which 
is  formal  rather  than  substantial,  if  the  exception 
had  been  taken  while  the  cause  was  pending  before 
the  Justice  or  in  the  Circuit  Court,  might  have  been 
amended  under  the  broad  provisions  of  §  2,863  of 
the  Code.  Exceptions  were  also  taken  to  the  charge 
of  the  Court.  The  Court  charged  the  jury  that  if 
the  "plaintiff  (Ballentine)  was  the  head  of  a  family 
and    owned    only  two    head    of   horses    or    mules,    he 
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could  not  sell,  barter,  exchange,  or  mortgage  the 
horses   or  mules,  except  for  the  benefit  of   his  family." 

This  was  error.  If  the  plaintiff  below  was  the 
absolute  owner  of  the  property,  he  had  the  right  to 
sell  or  otherwise  dispose  of  it,  as  he  might  see  fit. 
The  Legislature  could  not  prohibit  him  as  owner  from 
selling  it,  or  otherwise  disposing  of  it,  but  the  Leg- 
islature may,  from  motives  of  public  policy,  restrain 
creditors  from  taking  by  execution  or  other  legal 
process,  certain  articles  of  property  which  are  neces- 
sary to  the  maintenance  and  support  of  the  fitmilies 
of  improvident  or  unfortunate  debtors.  This  dis- 
tinction between  the  prohibition  of  the  creditors,  and 
the  rights  of  the  head  of  the  family,  who  is  the 
absolute  owner  of  the  property,  is  taken  in  the  case 
of  iMOds  V.  Love,  decided  at  the  last  term  of  this 
Court. 

The  judgment  must  be  reversed  and  the  cause  re- 
manded to  the  Circuit  Court  for  another  trial,  when 
an  opportunity  may  be  had  of  explaining  with  more 
particularity  the  items  of  the  mutual  dealing  and  ac- 
counts between  the  parties,  to  the  end  that  the  title  to 
the  mules  may  be  ascertained. 
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Lizzie  Norris  v.  Pauline  Wilber. 

Error  coram  nobis.    Coverture  sufficient  grounds  for  writ  of.    When, 
Where  the  disability  of  coverture  did  not  appear  to  the  Court 
at  the  time  of  the  rendition  of  the  judgment,  it  will  entitle  the 
defendant  to  a  writ  of  error  coram  nobis. 
Code,  Section  3,117. 


FROM    DAVIDSON. 


Appeal  from  the  Common  Law  Court.  Jo.  C. 
Guild,   Judge. 

R.   H.   McEwEN  for   Lizzie   Norris. 

W.  M.   Robertson  for   Pauline   Wilber. 

Deaderick,  J.,  delivered  the  opinion   of  the  Court. 

Elizabeth  Norris  sued  Pauline  Wilber,  before  a 
Justice  of  the  Peace  of  Davidson  County,  and  recov- 
ered a  judgment  for  $25,  on  the  28th  of  November, 
1870,  from  which  judgment  an  appeal  was  prayed 
and  granted  to  the  Law  Court  of  Nashville.  And 
at  the  April  term  of  said  Law  Court,  the  plaintiff 
appeared  and  had  the  judgment  of  the  Justice  of  the 
Peace  aflSrmed.  The  defendant  afterwards — to-wit,  in 
July,  1871 — filed  a  petition  for  a  writ  of  error  coram 
nobis,  asking  that  the  judgment  by  default  be  set 
aside  and  the  case  reinstated  on  the  docket,  to  be 
tried  on  its  merits.  The  plaintiff,  thereupon,  moved 
the   Court  to   dismiss  the    petition,   which    motion   was 
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sustained  by  the  Court;  and  therefore  the  defendant 
has  brought  the  case  into  this  Court  by  writ  of 
error  to   have  the   whole   case   reviewed. 

The  defendant  seeks  a  reversal,  on  the  ground 
that  the  Circuit  Judge  erred  in  dismissing  her  peti- 
tion.      In    order    to  decide  whether    he    committed  an 

error    or    not,    it    will    be    necessary    to    refer    to    the 

« 

petition.  The  errors  of  fact  relied  upon  in  the  peti- 
tion are,  that  the  judgment  by  default  was  taken 
against  her  in  both  the  absence  of  herself  and  her 
attorney,  whose  name  was  marked  on  the  docket, 
and  that  she  was  a  married  woman  at  the  time. 
She  states  in  the  petition  that  she  had  a  good  de- 
fence in  the  form  of  a  set-off.  She  also  states  that 
she  was  a  married  woman  at  the  time  the  action  was 
brought  against  her,  and  also  at  the  time  the  ^judg- 
ment was  rendered.  To  obtain  the  benefits  of  the 
writ  by  §  3,117,  it  is  sufiScient  to  show  the  infency 
at  the  time  of  the  rendition  of  the  judgment,  of 
petitioner.  So  the  disability  of  coverture  not  appear- 
ing to  the  Court  at  the  time  of  the  rendition  of  the 
judgment,  equally  entitles  the  defendant  to  the  writ. 
The  petition  distinctly  alleges  this,  and  it  was  error  to 
dismiss  the   petition. 

Reverse,  and  remand  the  cause. 
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Lawrekce  Johnson  and  H.  C.  Crow,  in  Error,  v.  C. 

Perkins,  Adm'r,  etc.,  for  the  use  of 

ViNEY  Whitfield. 

Widow.  Property  exempt  in  her  hands.  Wrongfully  sold.  May  ratify 
sale  and  recover  on  note  given  for  purchase  money.  Where  an  ad- 
ministrator wrongfully  sold  property  exempt  from  execution, 
which,  by  Section  2,288  of  the  Code,  vested  in  the  widow  for 
herself,  and  in  trust  for  the  benefit  of  the  children  of  her  de- 
ceased husband,  and  took  the  note  of  the  purchaser  for  the  pur- 
chase money,  and  was  compelled  in  invitum  by  the  Freedmen's 
Bureau  to  deliver  the  note  to  the  widow  (she  being  colored). 
Held,  that  though  the  sale  of  the  property  was  voidable  for  want 
of  authority  in  the  action,  yet  it  was  competent  for  the  widow 
to  ratify  the  sale,  which  she  did,  by  bringing  suit  on  the  note, 
and  that  a  recovery  upon  the  note  would  vest  the  property  in 
the  purchaser,  and  estop  her  from  r^overing  the  property  from 
him^  Code,  Sec.  2,288. 


FROM   GILES. 


Appeal  from  the  Circuit  Court.  Hilary  Ward, 
Judge 

Jno.   C.   Brown  for  Johnson  et  al. 

T.   M.   Jones  and  N.   Smithson  for  Perkins   et  al. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

Viney  Whitfield,  colored,  is  the  widow  of  Robert 
Whitfield,  of  whose  estate  Perkins  is,  or  was,  adminis- 
trator. After  Perkins  administered,  he  sold  to  Johnson, 
at   public  sale,  certain   property  exempt  from  execution, 
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and  which,  by  the  provisions  of  §  2,288  of  the  Code, 
was  vested  in  the  widow  for  herself,  and  in  trust  for 
the*  benefit  of  the  children  of  the  deceased.  For  this 
property  Johnson  executed  a  note  to  the  administrator, 
with  Crow   as  security. 

The  note  was  for  $362,  and  due  the  16th  of  De- 
cember,  1866. 

After  the  execution  of  the  note,  Viney  having 
been  advised  of  her  rights,  claimed  the  note,  and  by 
the  interposition  of  the  agent  of  the  Freedmen's 
Bureau,  Perkins  delivered  the  note  to  her.  Perkins 
was  told  by  the  agent  that  if  he  did  not  surrender 
the  note  voluntarily,  he  would  be  forced  to   do   it. 

Viney  then  brought  suit  upon  it  in  the  name  of 
Perkins,  Adm'r,  for  her  use,  before  a  magistrate,  and 
his  judgment  being  rendered  against  her,  she  brought 
the  case  into  the  Circuit  Court  by  certioraH,  where 
judgment  was  in  her  favor,  from  which  Crow  appeals 
to  this   Court. 

It  is  insisted  for  him  that  the  verdict  can  not  be 
sustained,  because  the  contract  was  illegal,  the  admin- 
istrator being  guilty  of  a  trespass  in  taking  and  con- 
verting the   property  to  which  he   had  no   title. 

In  the  view  we  have  taken  of  the  case,  while  it 
is  conceded  that  Perkins  had  no  right  to  sell  the 
property,  the  title  to  which  vested  in  the  widow,  yet, 
having  made  the  sale  and  taken  the  note,  payable  to 
himself,  the  widow  may  elect  to  ratify  the  sale  and 
accept  the  note  for  its  price;  and  this  election  and 
ratification   is   clearly   manifested    by   bringing  her   suit 
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upon  the  note^  and  a  ratification  of  the  sale  and  re- 
covery on  the  note  would  estop  her  from  bringing 
any  suit  to  recover  the  property  in  specie^  and  would 
confer  upon  the  purchaser  a  title  to  the  property. 
It  is  true  Perkins  had  no  right  to  sell  the  property^ 
but  there  is  no  such  illegality  in  the  contract  of 
sale  as  that,  for  reasons  of  public  policy,  it  may  not 
be  ratified  and  confirmed  by  the  party  having  the 
legal  title. 

This  is  the  main  defense  relied  on,  and  we  think 
His  Honor,  the  Circuit  Judge,  charged  the  law  apply- 
ing to  the  facts  correctly  on  this  point. 

It  being  clear  that  Viney  was  entitled  to  the  note 
given  for  her  property,  her  title  to  it,  and  right  to 
retain  and  sue  upon  it,  would  not  be  affected,  be- 
cause she  sought  the  aid  of  others  to  compel  the 
administrator  to  restore  it  to  her.  Perkins  must  be 
treated  as  receiving  and  holding  the  note  for  her 
benefit  if  she  elects  to  ratify   the  sale. 

We  are  of  opinion  that  the  charge  of  the  Court 
is  not  erroneous  upon  the  points  indicated,  and  that 
the  verdict  is  supported  by  the  evidence,  and  that 
the  merits  and  justice  of  the  case  have  been  reached. 
The  judgment  will  therefore  be  affirmed. 


24 
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Spears  &  Solomon  v.  International  Ins.  Co. 

Evidence.  Of  general  character.  When  admissible  in  civil  actions. 
Where  the  ground  of  defence  relied  on  by  a  defendant  to  a  civil 
action,  imputes  the  plaintiff's  injury  to  his  own  immoral  and 
criminal  conduct,  and  defendant  seeks  to  sustain  it  by  proof  of 
facts  and  circumstances  calculated  to  raise  suspicion  against 
the  plaintiff. 

Heldf  Under  these  circumstances,  plaintiffs  have  a  right  to  prove 

they  are  now  of  good  character  for  honesty. 
Cases  cited :    Greenl.  on  Ev.,  Sec.  54,  vol  1 ;  Heniy  v.  Brown,  2 

Heis.,  213. 


PROM   DAVIDSON. 


Appeal    from    the    Circuit    Court.      Eugene  Cary, 
Judge. 

Neil  S.   Brown  for  Spears  &  Solomon. 

East  &  Spurlook  for  Int.  Ins.  Co. 

Nicholson,   C.    J.,    delivered    the    opinion  of    the 
Court. 

•  Plaintiff  sued  defendants  in  the  Circuit  Court  of 
Davidson  County,  on  a  Policy  of  insurance,  to  re- 
cover the  value  of  a  stock  of  goods  destroyed  by 
fire,  which  goods  had  been  insured  by  defendants. 
The  right  of  plaintiffs  to  recover  was  resisted  upon 
several  grounds,  one  of  which  was  that  the  amount 
of  goods  destroyed  was  small,  compared  with  the 
amount  claimed;  another  ground  was,  that  plaintiffi 
had  removed   most  of   their  goods,   and  then  procured 


DECEMBER  TERM,  1872.  371 

Spears  &  Solomon  v.  International  Ins.  Co. 

the  house,  together  with  the  few  goods  left  to  be  burnt. 
These  grounds  of  defence  were  sought  to  be  sustained 
by  proof  of  facts  and  circumstances  calculated  to  raise 
suspicion  against  the  plaintiffs.  Plaintiffs  offered  several 
witnesses  to  prove  the  character  of  themselves,  and 
proposed  to  prove  that  they  were  men  of  good  charac- 
ter for  honesty.  This  was  objected  to  by  defendants, 
and  the  objection  sustained.  The  Court  decided  that 
the  plaintiffs  could  not  introduce  their  character.  The 
rejection  of  this  evidence  constitutes  the  first  error 
relied  on  by  plaintiffs  for  a  reversal  of  the  judgment. 
In  Sec.  54,  vol.  1  of  Greenleaf  on  Evidence,  it  is 
said  that  in  civil  cases  evidence  of  general  character  is 
not  admitted,  unless  the  nature  of  the  action  involves 
the  general  character  of  the  party,  or  goes  directly  to 
affect  it.  There  can  be  no  more  reason  for  admitting 
evidence  of  character,  when  the  general  character  of  the 
party  is  involved  in  the  nature  of  the  action,  than 
when  the  nature  of  the  defence  relied  on  by  a  defendant 
involves  the  general  character  of  the  plaintiff.  The 
case  of  Henry  v.  Brovme,  2  Heisk.,  213,  is  directly  in 
point.  In  that  case  the  Court  say:  The  charge,  as 
made  out  in  the  proof,  or  attempted  to  be  made  out, 
is  one  involving  moral  turpitude  and  an  utter  want  of 
honesty,  such  as  well  may  fix  a  stain  on  the  character 
of  any  man.  The  case  is  sought .  to  be  made  out 
against  the  defendants  below  by  circumstantial  testi- 
mony. We  hold  that  in  such  a  case  evidence  of 
character  for  honesty  and  integrity,  such  as  was  pro- 
posed, was    admissible.     The   general  rule  sanctioned  by 
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the  Court  is,  that  where  a  party  is  charged  with  a 
crime,  or  any  other  act  involving  moral  turpitude,  which 
is  endeavored  to  be  fastened  on  him  by  circumstantial 
evidence,  or  by  testimony  of  witnesses  of  doubtful 
credit,  he  may  introduce  proof  of  his  former  good  char- 
acter for  honesty  and  integrity,  to  rebut  the  presump- 
tion arising  from  such  evidence,  which  it  may  be 
impossible   for  him   to   contradict  or  explain." 

It  follows  that  the  Court  erred  in  rejecting  the  evi- 
dence offered  in  this  case.  Exceptions  are  taken  to 
the  charge  to  the  jury  by  the  Judge,  but  we  deem  it 
unnecessary  to  notice  them  further  than  to  remark  that 
they  are  not  well  taken,  and  that  the  charge  is  char- 
acterized by  unusual  clearness,  precision,  and  accuracy. 
But  for  the  error  specified  the  judgment  is  reversed^ 
and  a  new  trial   granted. 


Rawls  &  Griffis  v.  J.  C.  Patterson. 

Salb  of  personal  PROPKiiTT.  When  title  passes.  Frank  sold  to 
Rawls  &  Griffis  two  bales  of  cotton,  then  partly  picked  out,  agree- 
ing to  deliver  the  cotton  at  Patterson's  gin,  and  when  it  should 
be  ginned  and  separated  from  Patterson's  portion  as  landlord, 
and  the  weight  of  the  balance  ascertained,  they  were  to  give 
him  [Frank]  credit  for  the  amount,  on  a  debt  which  he  owed 
them.  The  cotton  was  delivered,  but  before  it  was  ginned  and 
baled  or  separated,  Patterson  levied  an  execution  on  it,  and  had 
it  sold. 

Held,  After  the  delivery  to  the  gin,  Patterson  became  the  agent 
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of  the  parties  for  ginning,  etc.,  and  that  Frank  had  nothing 
more  to  do  after  the  delivery  of  the  cotton,  and  that  the  sale 
was  then  completed,  and  the  title  passed  to  Kawls  &  Griffis 
upon  the  delivery  of  the  cotton  at  the  gin.  , 

Cases  citiKl :    Bush  v,  Barfield,  1  Cold.,  92. 


FROM   LINCOLN. 


Appeal  from  the  Circuit  Court.  Wm.  P.  Hicker- 
SON,  Judge. 

BoYLES  &  BuRNAM  for  Rawls  &  Griffis. 

Newman  &  Allen  for  Patterson. 

Opinion    by   the   Court. 

This  is  a  controversy  as  to  the  title  to  two  bales 
of  cotton.  Rawls  &  Griffis  claim  as  purchasers  from 
Samuel  Frank,  who  raised  a  crop  of  cotton  in  1871, 
as  renter  on  the  land  of  J.  C.  Patterson.  In  October 
Frank  sold  to  Rawls  &  Griffis  two  bales  of  the  crop 
then  partly  picked  out,  at  17c.  per  pound,  and  agreed 
to  deliver  the  cotton  at  Patterson's  gin,  and  when  it 
should  be  ginned  and  separated  from  Patterson's  por- 
tion as  landlord,  and  the  weight  of  the  balance  ascer- 
tained, Rawls  &  Griffis  were  to  give  him  (Frank), 
credit  for  the  amount  on  a  debt  which  he  owed  them. 
The  cotton  was  accordingly  delivered  by  Frank  at  the 
gin  of  Patterson,  but  before  it  was  ginned  and  baled 
Patterson  had  an  execution  levied  on  it,  and  after 
separating  his  portion   for   the   rent  and  for    toll,   sold 
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the  balance   in   satisfaction   of  his  debt.      He  therefore 
claims  under  his   execution  sale. 

The  question  in  the  case  was,  whether  the  sale  by 
Frank  to  Rawls  &  Griffis  was  complete  and  absolute, 
upon  the  delivery  of  the  cotton  at  Patterson^s  gin,  or 
whether  the  sale  was  incomplete,  because  Frank  had  to 
nave  the  cotton  ginned,  baled,  weighed  and  separated 
from  Patterson's  portion,  before  the  trade  was  com- 
plete? This  question  was  submitted  to  the  jury, 
under  a  charge  by  the  Court,  which  was  in  strict 
accordance  with  the  law  as  laid  down  in  JBvsh  v.  Bar^ 
field,  1  Cold.,  92.  The  jury  found,  under  the  proof, 
that  after  the  delivery  of  the  cotton  at  Patterson's 
gin,  Patterson  became  the  agent  of  the  parties  for 
ginning,  weighing  and  baling  the  cotton,  and  that 
Frank  had  nothing  more  to  do  after  the  delivery  of 
the  cotton ;  and  therefore  that  the  sale  was  complete, 
and  that  the  title  passed  to  Eawls  &  Griffis  upon  the 
delivery  of  the  cotton  at  the  gin.  Their  verdict  was 
accordingly  for  the  plaintiffs  for  the  value  of  the  cot- 
ton. As  the  charge  of  the  Court  was  unexceptionable, 
and  as  we  cannot  say  that  the  finding  of  the  jury 
is  not  supported  by  the  evidence,  we  cannot  see  that  , 
there  is  any  error  in  the  judgment  below,  and  affirm 
it. 
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M.  H.  Butler  v.  W.  J.  Hill. 

1.  Mortgage.    Growing  crop  subject  of.    The  owner  of  a  growing 

crop  of  cotton  has  such  a  property  in  it  as  may  be  conveyed  by 
mortgage  or  deed  of  trust,  and  the  proper  registration  of  such 
deed  is  notice  to  the  world,  and  enables  the  trustee  to  sue  and 
recover  the  cotton  from  a  party,  who  purchased  it  in  good  faith 
after  it  had  been  gathered,  ginned  and  baled,  for  a  valuable 
consideration,  and  without  any  knowledge  in  fact  of  the  deed 
of  trust. 

2.  Trustee.    Failing  to  give  security.     Who   map    complain.    The 

provisions  of  the  law  requiring  trustees  to  give  security,  was 
intended  for  the  benefit  of  the  beneficiaries  in  the  trust  deed. 
If  they  choose  to  dispense  with  security,  others,  having  no  in- 
t^est,  can  not  complain.  The  trust  is  not  defeated  by  a  failure 
to  give  security.    Code,  ^  2,030,  2,073. 


FROM   GILES. 


Appeal  from  the  Circuit  Court.  A.  M.  Hughes, 
Judge. 

Jno.  C.  Brown  for  Hill. 

T.  M.  Jones  for  Butler. 

Nicholson,  C.  J.,  delivered  the  opiuion  of  the 
Court. 

In  June,  1866,  W.  P.  Kennedy  conveyed  his 
growing  crop  of  cotton  of  twenty-two  acres  to  M. 
H.  Butler,  in  trust,  to  secure  several  debts  due  by 
notes  specified  in  the  deed,  which,  if  not  paid  by 
the  25th  of  December,  1866,  then  the  trustee  to  sell. 
The  deed    was    acknowledged    and    noted    for   registra- 
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tion  on  the  9th  of  June,  1866.  After  Kennedy  had 
picked  out  his  cotton  and  had  it  ginned,  he  sold  two 
bales  to  W.  J.  Hill,  in  December,  1866,  for  $157. 
Hill  paid  for  the  cotton,  not  knowing  of  the  deed  of 
trust.  Upon  his  refusal  to  account  to  Butler  for  the 
cotton,  suit  was  brought  in  the  Giles  Circuit  Court, 
and  under  the  charge  of  the  Court  that  the  growing 
crop  was  a  proper  subject  for  a  deed  of  trust,  and 
that  its  registration  was  notice  to  all  the  world,  the 
jury  found  a  verdict  for  Butler,  whereupon  Hill 
moved  for  a  new  trial,  showing  by  his  own  affidavit, 
supported  by  others,  that  Butler  had  not  given  bond 
as  trustee,  etc.  The  motion  for  new  trial  having 
been  overruled.   Hill  has  appealed  to   this  Court. 

1.  It  is  said  that  it  was  error  in  the  Circuit 
Judge  to  charge  the  jury  that  the  owner  of  a  grow- 
ing crop  could  convey  it  by  mortgage  or  deed  of 
trust,  and  that  the  registration  of  such  conveyance 
would   be   notice   to   all   the   world. 

Among  the  instruments  of  writing  for  the  regis- 
tration of  which  provision  is  made  in  the  Code,  are 
"all  mortgages  and  deeds  of  trust  of  either  real  or 
personal  property."  §  2,030.  And  by  §  2,073,  "all 
of  said  instruments  so  registered  shall  be  notice  to 
all  the  world,  from  the  time  they  are  noted  for  reg- 
istration." The  only  question  then  is,  whether  the 
owner  of  a  growing  crop  has  such  an  interest  in  it 
that  he  can  sell  or  convey  it  by  mortgage  or  deed 
of  trust?  While  it  is  growing  and  attached  to  the 
soil,   it    is  clearly   an    interest    in  the   real  estate,   and 
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when  severed  and  converted  into  ginned  cotton  and 
pressed,  it  continues  to  be  the  same  crop,  and  is 
still  trust  property.  In  either  shape  he  has  such 
property  in  it  as  he  can  lawfully  sell  or  convey  by 
mortgage  or  deed  of  trust.  Its  identification  as  part 
of  the  crop  embraced  in  the  deed  is  a  question  of 
fact  for  the  jury.  There  was,  therefore,  no  error  in 
the  charge.  Nor  was  there  an  error  in  overruling 
the  motion  for  a  new  trial.  The  provision  of  the 
law  requiring  trustees  to  give  security  was  intended 
for  the  benefit  of  the  beneficiaries  in  the  trust  deed. 
If  they  choose  to  dispense  with  security,  others, 
having  no  interest,  can  not  object.  The  trust  is  not 
defeated  by  a  failure  to  give  the  security,  and  there- 
fore the  claim  of  the  plaintiff  would  not  have  been 
affected  if  the  defendant  had  made  the  proof  which 
he  specifies  in  his  affidavits. 
Judgment  affirmed. 


Embky's  Administrator  v.  Mary  W.  and  Ellen  E. 

Sims. 

Statemknt  of  case:  Mrs.  Sims,  while  keeping  a  hotel,  bor- 
rowed money  from  Embr  j,  with  mortgage  on  hotel  building. 
The  time  allowed  for  the  payment  of  the  notes  was  ten  years, 
in  annual  instalments,  with  the  privilege  of  discharging  one- 
half  of  each  payment  in  board.  She  kept  the  hotel  until  1863. 
She  did  receive  some  boarders,  and  was  always  ready  to  receive 
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any  others  he  might  have  sent,  until  she  closed  her  house  at  the 
time  stated.  None  of  the  notes  were  taken  up.  A  foreclosure 
of  the  mortgage  is  sought. 

1.  Contract.     Construction  of.    Note  to  he  paid  in  a  particular  man- 

ner. 
Held,  Under  the  circumstances  oS  this  case,  it  is  presumed  that 
the  parties  expected  each  note  containing  the  privilege,  to  be 
paid  in  board,  and  if  Mrs.  Sims  was  ready  during  or  at  the  end 
of  the  year  to  furnish  board,  this  would  free  her  from  liability 
to  suit  for  the  money,  but  will  not  relieve  her  from  the  obliga- 
tion to  pay  when  demand  is  made  in  reasonable  time,  and  she 
refuses  to  pay,  or  has  become  unable  to  perform  her  contract. 

2.  Same.    Statute  of  Limitations.  By  this  contract,  Mrs.  Sims  bound 

herself  to  be  in  readiness  for  the  accommodation  of  boarders 
for  the  whole  ten  years.  However,  in  this  case,  the  notes  are 
due,  as  specified  on  their  face,  and  must  be  presented  or  sued 
on  within  the  period  of  the  Statute  of  Limitations  for  a  money 
demand,  as  the  agreement  implies  that  the  payee  will  offer  an 
opportunity  for  performance. 
Cases  cited :  Smith  v.  Corn,  3  Head,  117,  reviewed  Act.  1807.  eh. 
96,  §1;  Code,  §1,690. 

3.  Same.    Profits  on  board.    General  liability.    Up  to  the  period  of 

Mrs.  Sims'  failure  in  1863,  she  will  be  entitled  to  reduce  her 
notes  to  what  the  proof  shows  the  profits  would  be  to  her  on 
boarders — ^that  is,  during  that  period,  the  notes  containing  the 
privilege.  After  cessation  of  her  business  in  1863,  it  was  her 
misfortune  to  be  unable  to  perform  her  part  of  the  contract, 
and  from  that  time  she  must  be  held  liable  without  reduction. 


i  FKOM   FRANKLIN. 


Appeal  from  the  Chancery  Court.     Jno.  P.  Steele, 
Chancellor. 

A.   S.   Marks  for  Embryos  Administrator. 

•    L.    Metcalf    for    Mary  W.    and    Ellen    E.    Sims. 

Freeman,   J.,   delivered  the  opinion  of  the   Court. 

This  bill  is   filed    to   enforce  a  vendor's  lien  on  a 
certain    tavern-house    and    lot    in    the    town    of   Win- 
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cheater,  sold  by  the  complainant  in  January,  1856,  to 
Mrs.  Martha  Sims,  the  mother  of  defendants.  A 
number  of  notes  were  given  by  Mrs,  Sims  for  the 
purchase-money,  which  amounted  to  four  thousand 
dollars,  the  same  being  payable  in  annual  instalments 
of  $400  each,  but  it  was  agreed,  as  charged  in  the 
bill,  that  one-half  the  annual  instalments  might  be 
discharged  in  board  at  the  hotel,  for  which  purpose 
the  house  had  been  purchased.  There  seems  to  be 
no  controversy  as  to  the  notes  payable  in  money. 
The  only  question  submitted  for  our  decision  is,  as 
to  the  notes  to  be  paid  in  board,  which  are  copied 
in  the  record.  They  are  all  in  the  same  form. 
The  first  is  as  follows:  "One  day  after  date  I 
promise  to  pay  Clifton  A.  Embry  or  order,  two 
hundred  dollars,  which  may  be  discharged  in  board 
at  cash  prices,   for  value  received.      M.   G.   Sims." 

The  counsel  submit  with  the  record  an  agreement 
to  the  effect  that  the  Court  shall  decide  "whether  or 
not  defendants  are  liable  for  the  amount  of  the  board 
notes  not  shown  to  have  been  paid  under  the  con- 
tract  of  Mrs.  Sims;  and  if  so  liable,  whether  the 
ftdl  amount  and  interest  shall  be  decreed,  or  whether 
a  deduction  should  be  made  for  profits  lost  to  defend- 
ants by   failure   of   Embry  to   supply   boarders." 

It  is  insisted  in  the  answer  by  the  heir,  who  is 
of  age,  "that  Mrs.  Sims  kept  her  hotel  open  for  the 
purposes  of  general  entertainment  as  a  tavern,  and 
also  for  boarding  all  who  might  apply  therefor  until 
January,   1864,    and  that  she  boarded  all  persons  sent 
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to  her  by  Embry,  in  compliance  with  her  contract^ 
and  was  always  ready  to  fulfill  her  engagement  with 
complainant^  and  was  not  at  any  time  at  fault  in 
refusing  to  pay  her  contract  for  board,  as  aforesaid. 
It  is  therefore  claimed  the  obligation  was  performed 
up  to  the  time  of  her  death,  which  occurred  about 
January,  1864.  It  appears,  however,  from  the  proof, 
that  the  hotel  was  probably  closed,  either  on  account 
of  ill  health  of  Mrs.  Sims,  or  the  occupation  of  the 
country  by  the  Federal  army,  in  July,  1863.  The 
proof  shows  that  up  to  the  time  the  hotel  was  closed, 
say  in  July,  1863,  it  was  kept  open  for  all  boarders, 
and  therefore  Mrs.  Sims  was  ready  to  perform  this 
part  of  her  contract.  The  question  presented  is  as 
to  the  extent  of  liability  on  these  notes  growing  out 
of  the  state  of  facts,  in  connection  with  the  contract 
as  appears  on   the   face   of  the   note   itself. 

The  case  of  Smith  v.  Oorn,  for  use,  etc.,  3  Head, 
117,  was  this:  A  writing  was  made  by  Smith,  as 
follows:  "Due  Thomas  K.  Corn,  or  bearer,  twenty- 
five  dollars,   for  value  received  of  him,   which  may   be 

ft 

discharged  in  feeding  droves  of  stock  of  any  kind, 
keeping  travellers,  ferriages,  etc.,  at  cash  prices,  at 
my  stand  at  the  mouth  of  Chucky,  in  Tennessee." 
The  question  submitted  to  the  Court  in  that  case  by 
agreement  was,  whether  the  plaintiff  could  recover  the 
amount  of  the  money,  in  the  absence  of  all  proof  show- 
ing that  defendant  had  been  called  on  to  discharge  the 
notes  in  the  manner  stipulated;  or  that  he  had  dis- 
abled himself  so  as  to  be  unable  to  discharge  them,  or 
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had  been  in  default  in  any  respect  in  the  perform- 
ance of  the  obligation  on  his  part,  except  a  refusal 
to   pay   money   in   satisfaction   of  the   notes. 

The  Circuit  Judge  held  that  plaintiff  could  recover 
the  money.  This  Court,  reversing  his  judgment,  held 
that  this  was  to  change  the  contract  of  the  parties, 
and  force  upon  the  defendant  a  mode  of  payment  dif- 
ferent from  that  agreed  on.  It  was  said  in  that 
case  that  it  was  not  within  the  Act  of  1807,  ch.  95, 
§  1,  Code,  §  1,690,  as  to  property  contracts,  provid- 
ing that  "if  the  time  or  place,  or  either,  be  not 
ascertained,  it  is  the  duty  of  the  payee  to  give  the 
payor  ten  days  notice  of  the  time  or  place,  etc.  As 
the  place  was  fixed,  but  not  the  time,  the  legal 
effect  of  the  obligation  being  that  the  payor  should 
be  at  all  times  ready,  so  long  as  the  obligation 
remained  in  force,  ready  and*  willing  to  perform  his 
undertaking,  in  all  or  either  of  the  stipulated  modes 
and  at  the  election  of  the  payee.  "Such  readiness 
and  willingness,"  says  the  Court,  "was  a  complete 
defence  for  him.  The  Court  goes  on  to  say,  the 
defendant  need  only  to  be  in  readiness  at  the  place 
fixed,  whenever  called  on,  and  if  never  called  on 
to  perform  his  obligation,  he  was  discharged  from 
the   obligation   of  the   contract. 

It  is  obvious  that  the  generality  of  the  language 
in  the  above  opinion  is  to  be  taken  in  reference  to 
the  facts  of  the  case  in  hand  in  some  of  its  state- 
ments. As  it  might  be  inferred  that  the  obligation 
was  to   continue  for  all  time  to  come,   and  the   readi- 
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ness  to  perform  be  commensurate  with  it.  This 
would  not  be  to  carry  out  the  fair  meaning  of  the 
contract  arrived  at  by  placing  ourselves  in  the  cir- 
cumstances of  the  parties  at  the  time.  The  party 
should  be  required  to  make  the  demand  for  perform- 
ance within  a  reasonable  time,  to  be  arrived  at  by 
taking  into  consideration  the  surrounding  circumstances. 
It  could  not  fairly  be  held  that  he  must  continue 
his  readiness  to  perform  this  kind  of  contract,  for  all 
time  to  come,  nor  is  it  accurate  to  say,  by  being 
ready  "he  was  discharged  from*  the  obligation  of  his 
contract."  He  was  only  free  from  liability  to  be 
sued  until  performance  was  demauded  and  refused,  or 
he  failed  from  inability  to  perform  within  a  reafion- 
able  time.  The  Court,  in  the  above  case,  says  in 
conclusion  of  the  above  opinion,  that  the  principle 
they  lay  down  is  the  same  as  if  the  defendant  had 
reserved  to  himself  the  privilege  of  discharging  the 
the  note  in  some  specific  article.  In  such  a  case, 
the  defendant  must  aver  readiness  to  perform  on  the 
day  and  at  the  place  fixed,  and  has  ever  since  con- 
tinued ready.  This  we  deem  correct,  with  the  qual- 
ification that  there  should  be  a  demand  for  perform- 
ance, where  the  payor  has  no  right  to  enforce  per- 
formance, but  it  is  to  be  requested  by  the  payee. 
That  request  should  be  made  within  a  reasonable 
time.  A  party  could  not  be  held  to  continue  to 
keep  a  hotel  for  all  time,  in  order  to  meet  an  obli- 
gation of  this  kind  in  the  hands  of  a  party  who 
failed   or    refused    to    give    an   opportunity  to    a  ready 
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payor  to  perform  his  agreement.  Passing  from  this 
case,  let  us  apply  these  principles  to  the  above  case. 
The  notes,  we  may  assume,  were  payable  in  board,  at 
the  hotel  purchased.  Such  being  the  fair  interpreta- 
tion of  the  contract  in  the  light  of  the  surrounding 
circumstances.  They  were  due  in  one,  two,  three, 
four  years  respectively,  and  so  on  for  the  ten  years, 
each  falling  due  at  the  end  of  the  year,  to  be  dis- 
charged by  a  boarder  being  received  and  kept  during 
the  year.  Now,  certainly  readiness  to  perform  during 
the  year,  or  at  any  rate  at  the  end  of  the  year, 
ought  to  be  a  defence  against  being  sued  for  the 
money,  as  want  of  performance  is  the  result  of  the 
failure  of  the  payee  to  furnish  the  boarder  agreed 
on.  This  would  not  discharge  the  obligation  to  per- 
form, however,  when  called  on  in  a  reasonable  time, 
and  in  this  case  we  may  say  that  there  was  an  obli- 
gation to  pay  a  note  in  this  way  every  year  for  ten 
years,  that  the  party  had  impliedly  bound  herself  to 
be  in  the  business  for  that  period,  ready  to  meet  her 
obligation.  However,  it  is  perhaps  safer  to  hold  that 
in  this  case  the  notes  are  due  as  specified  on  their 
faces,  and  must  be  demanded  or  sued  on  within  the 
period  of  the  Statute  of  Limitations,  on  a  money 
demand,  as  it  is  an  obligation  to  pay  money,  with 
the  privilege  of  paying  in  board,  having  the  implied 
qualification  from  the  nature  of  the  agreement  that 
the  payee  shall  offer  an  opportunity  for  performance. 
The  payor  having  paid  the  earlier  notes,  as  shown 
by   the   report  of  the   Clerk  and    Master,   or    furnished 
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board,  though  the  notes  seem  not  to  have  been  taken 
up,  and  no  plea  of  the  Statute  of  Limitations  put  in, 
even  if  it  would  have  been  available,  her  readiness 
to  perform  up  to  the  time  of  cessation  of  her  busi- 
ness in  July,  1863,  can  not  be  held  to  have  discharged 
the  obligation,  but  only  to  have  freed  her  from  suit, 
without  demand  made  and  refusal.  When  a  demand 
was  made  after  she  had  ceased  to  be  able  to  per- 
form, then  by  her  obligation  she  was  bound  to  be 
ready  by  force  of  her  contract;  but  as  her  failure  up 
to  the  time  of  cessation  of  her  business  was  not  her 
&ult,  but  that  of  the  payee,  we  think  the  sounder 
equity  is  that  up  to  that  period,  on  all  due  notes^ 
she  should  only  pay  the  value  of  the  board — ^that  is, 
she  is  entitled  to  reduce  her  notes  to  what  the  proof 
shows  the  profit  would  be  to  her  on  boai'ders,  that 
is,  during  that  period  one-half  the  agreed  price.  After 
cessation  of  her  business  in  July,  1863,  it  was  her 
misfortune  to  be  unable  to  perform  her  contract,  and 
from  that  time  she  must  be  held  liable.  As  the 
party  had  voluntarily  ceased  business  before  her  death 
some  six  months,  we  need  not  discuss  the  question 
of  effect  of  her  death,  upon  a  contract  so  personal 
to  herself  as  this  in  its  performance.  This  might,  in 
a  proper  case,  present  a  question  of  some  interest,  but 
does   not  properly   arise   in   this   case. 

The  decree  below  will  be  modified  in  accordance 
with  this  opinion,  and  the  calculations  of  amount 
made  on  this  basis,  or  a  reference  to  the  Clerk  of 
this    Court    had,    if    deemed     proper.       The    lot    will 


DECEMBER  TERM,  1872.  385 

L.  Mine  Bently  v.  W.  P.  Kirk,  etc. 

be    sold    by  the   Clerk,   after    giving  time   to   pay   the 
money   into   Court.       Costs  paid  out  of  the   fund. 


L.  Mine  Bently  v,  W.  P.  Kirk,  etc. 

Constable.    Directions  not  to  proceed  on  execution  is  no  excuse  for 
not  making  return.    When  the  judgment  creditor  instructs  the 
constable  to  hold  up  the  execution,  this  does  not  excuse  the 
officer  from  making  hi^  return  as  the  law  requires . 
Cases  cited :    5  Snecd,  676;  6  Hum.,  20;  1  Head,  378. 


FROM   LAWRENCE. 


Appeal  from  the   Circuit  Court.      Wm.  P.  Martin, 
Judge. 

Matthews  &  Deavenport  for  Bently. 

No  brief  appears  for  Kirk. 

NiCHOi^ON,   Ch.   J.,    delivered    the    opinion  of    the 
Court. 

This    is  a  motion   against    Kirk,   as    constable,   and 

his  sureties,   for  the  non-return  of  an  execution.      The 

execution   issued    to    Kirk    in   1861   from   a  Justice   of 

the    Peace,   and    was    never  returned,   but    retained    in 

his  own  possession.      The   Circuit  Judge  dismissed   the 

motion  because  it  appeared  by  the  evidence  that  after 
25 
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the  constable  received  the  execution,  one  of  the  de- 
fendants in  the  original  judgment  saw  the  plaintiff, 
and  offered  to  pay  the  execution  in  a  note  for  a 
similar  amount  against  a  brother  of  plaintiff.  Plain- 
tiff refused  to  receive  the  note  in  payment,  but  told 
the  constable  to  hold  up  the  execution  until  the  note 
on  his  brother  should  be  paid.  This  evidence  is 
made  by  the  constable  and  one  of  the  defendants  in 
the  original  judgment.  The  plaintiff  denies  the  truth 
of  the  evidence,  and  says  he  gave  the  constable  no 
such  directions,  but  urged  him  to  make  the  money. 
But  all  three  of  the  witnesses  concur  in  proving  that 
plaintiff  gave  the  constable  no  directions  as  to  the 
return  of  the  execution.  His  directions,  if  he  gave 
any,  had  reference  alone  to  holding  up  the  execution 
until  plaintiff's  brother  should  pay  the  note  offered  in 
satisfaction  of  the  same.  Admitting  this  to  be  the 
truth  of  the  case,  and  still  it  does  not  make  out  a 
case  of  interfering  or  intermeddling  by  the  plaintiff 
which  could  excuse  the  constable  from  performing  the 
positive  duty  of  returning  the  execution  at  the  end 
of  thirty  days.  It  has  been  held  several  times  that 
a  direction  by  the  plaintiff  to  the  officer,  to  hold  up 
or  postpone  a  sale  after  levy  of  an  execution,  does 
not  excuse  him  from  making  his  return  as  the  law 
requires.  5  Sneed,  576;  6  Hum.,  20;  1  Head,  378. 
We  think  these  cases  are  conclusive  as  to  the  liability 
of  the  officer.  The  judgment  is  therefore  reversed, 
and  judgment   given   here. 
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Henry  Watson,  Adm'r,  etc.,  v.   Martha  A.  Watson 

et  al* 

Vendor's  Likx.  Stiggeation  of  insolvency  defeats.  When,  Where  a 
party  holds  an  equity,  which  he  may  ripen  into  a  fixed  lien  by 
filing  a  bill  to  enforce  satisfaction  of  his  note  out  of  the  land, 
but  fails  to  do  so  until  suggestion  of  the  debtor's  insolvency, 
be  becomes  a  simple  creditor  of  the  estate,  without  any  fixed 
or  specific  lien,  as  will  give  him  priority  over  other  general 
creditors. 
Cases  cited:  1  Cold.,  554;  1  Sneed,  351;  3  Head,  361;  5  Cold., 
379. 


FROM   GILES. 


Appeal  from  the  Chancery  Court.  H.  H.  Har- 
rison, Chancellor. 

Jno.  S.  Wilkes  for  Henry  Watson,  AdmV. 

Jno.  a.  Tinnon  for  Martha  Watson  and  creditors. 

Nicholson,  Ch.  J.,  delivered  the  opinion  of  the 
Court. 

In  1858  Westmoreland  sold  to  Brownlow  a  tract 
of  land  of  155  acres  in  Giles  County,  for  $3,100,  and 
took  his  note  therefor,  executing  to  Brownlow  a  bond 
for  title.  Afterwards,  in  1858,  Brownlow  sold  the 
land  to  James  Watson,  taking  his  note  for  $1,100  in 
part  consideration  therefor,  and  transferring  West- 
moreland's   bond    for  title   to   Watson.       On  the    13th 
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of  December,  1858,  Brownlow  endorsed  the  note,  waiv- 
ing .demand   and   notice,   to   King. 

On  the  7th  of  January,  1861,  Brownlow,  having 
paid  the  full  consideration  of  the  land  to  Westmore- 
land, agreed,  to  avoid  the  expense  of  two  deeds,  that 
Westmoreland  might  make  a  deed  directly  to  Watson, 
which  was  accordingly  done.  The  deed  acknowledges 
the  payment  of  $3,100,  but  by  whom  paid  it  does 
not  state,  reciting  that  it  is  the  same  tract  sold  by 
Westmoreland  to  Brownlow,  his  title  bond  being 
transferred  to  Watson.  .  The  conveyance  was  absolute, 
no  reservation  of  any  lien  in  favor  of  King  or 
Brownlow,   and   was  registered   on   the   same   day. 

In  February,  1862,  Watson  died,  seized  and  pos- 
sessed of  the  tract  of  land,  and  in  1865,  soon  after 
the  Courts  were  opened,  upon  the  close  of  the  war, 
the  administrator  of  Watson  suggested  the  insolvency 
of  the  estate  in  the  County  Court,  and  in  1867  filed 
his  bill  to  settle  the  estate  in  the  Chancery  Court, 
under  the  insolvent  laws,  making  Brownlow  a  party 
as   a  creditor. 

Brownlow  having  paid  $398,  the  balance  on  the 
$1,100  note  to  King,  claimed  that  he  was  entitled  to 
be  substituted  to  King^s  vendor's  lien  for  the  amount 
of  $398,  paid  by  him  as  endorser.  The  Chancellor 
held,  upon  the  facts  stated,  that  Brownlow  was  entitled 
to  no  lien,  and  from  that  decree  Brownlow  has  ap- 
pealed. 

Brownlow  obtained  an  equitable  title  to  the  land 
by  virtue   of   his    bond    for    title   from  Westmoreland, 
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Upon  his  sale  to  Watson  and  transfer  of  his  title 
bond,  he  divested  himself  of  his  equitable  title  and 
vested  it  in  Watson.  Of  course  Watson  took  the 
equitable  interest,  subject  to  Westmoreland's  lien,  for 
the  purchase  tnoney  due  from  Brownlow.  He  also 
took  it  subject  to  Brownlow's  lien  for  the  $1,100 
note.  This  lien  was  transferred  by  Brownlow  to 
King  by  the  assignment  of  the  $1,100.  That  trans- 
fer was  made  to  King  before  Brownlow  paid  the 
purchase  money  to  Westmoreland.  At  the  time 
Brownlow  paid  the  purchase  money,  and  agreed  for 
Westmoreland  to  make  a  deed  directly  to  Watson, 
the  lien  of  King  for  the  $1,100  note  was  subsisting, 
and  could  not  be  defeated  by  the  arrangement  by 
which  Westmoreland  conveyed  the  legal  title  to  Wat- 
son.  By  this  conveyance  Watson  was  vested  with 
the  legal  and  the  equitable  title,  but  subject  to 
King's  implied  lien  for  the  $1,100  note.  1  Cold., 
554.  This  was  the  state  of  things  until  the  sugges- 
tion of  the  insolvency  of  Watson's  estate  in  1865. 
The  legal  effect  of  that  suggestion  was  to  appropriate 
the  tract  of  land  for  a  pro  raia  distribution  among 
Watson's  creditors,  after  first  satisfying  such  as  had 
fixed  on  specific  liens.  1  Sneed,  351 ;  3  Head,  361  ; 
5   Cold.,   379. 

Down  to  the  suggestion  of  the  insolvency  King 
had  an  equity  which  he  had  the  right  to  ripen  into 
a  fixed  lien  by  filing  his  bill  to  enforce  satisfaction 
of  his  $1,100  note  out  of  the  land.  Having  failed 
to    avail    himself    of    this   right    until    the    insolvency 
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was  suggested^  lie  thenceforward  was  a  simple  creditor 
of  the  estate,  without  such  fixed  or  specific  lien  as 
gave  him  a  priority  over  other  general  creditors. 
When  Brownlow  paid  off  the  balance  of  the  execu- 
tion of  King  against  Watson's  administrator,  •  and 
himself  as  endorser,  there  was  no  subsisting  specific 
lien  for  the  debt,  to  which  he  could  be  substituted. 
He,  therefore,  became  simply  a  creditor  of  the  estate 
of  Watson,  and  can  only  claim  a  pro  rata  share  of 
the  assets. 

The    Chancellor's  decree  is  affirmed. 


McCuTCHEN  t7.  Ochmig. 

1.  Will.  Holographic.  Deposit  for  safe-keeping,  J.  R.  Sharp, 
while  at  Aberdeen,  Mississippi,  in  1861,  as  a  Confederate  sol- 
dier from  Tennessee,  wrote  the  instrument  in  question  as  a 
letter,  beginning  it  simply  with  the  expression  of  *'Dear 
cousin,"  and  in  it  appears  the  following :  "  Write  to  my  cred- 
itors soon,  each  one  separately.  Their  names  are  on  the  heads 
of  the  accounts.  Tell  them  you  will  pay  them  as  soon  as  you 
can.  I  want  to  pay  all  of  my  debts,  if  possible.  My  loye  to 
all.  I  expect  to  get  killed  in  the  first  fight,  so  please  pay  all 
my  debts  for  me,  and  if  any  thing  is  left  after  I  am  dead,  it  is 
yours.  You  may  have  it.  Tell  these  men  down  here  that  I 
have  got  plenty,  if  I  could  get  it  collected.  Good-bye.  We 
leave  at  2  o'clock  this  evening  for  battle.  Tell  sister  good-bye 
for  me."  This  letter  was  presented  for  probation  by  G.  M. 
McCutchen,  who  produced  w^ith  it  an  envelope  addressed  to 
himself,  stating  that  the  letter  came  to  him  in  it.  The  hand* 
writing  was  sufficiently  proven,  both  on  the  envelope  and  in 
the  letter. 
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Held,  It  does  not  sufficiently  appear  in  the  proof  that  the  script 
in  question  was  lodged  with  the  plaintiff  by  the  deceased,  for 
safe-keeping  as  his  will. 

2.  Same.     Evidence.     Connection  between  envelope  and  letter.    Con- 

nection  must  be  shown  between  the  envelope  and  letter  by 
affirmative  evidence  on  the  trial. 

Cases  cited :  10  N.  A  C,  706,  707 ;  1  Yerg.,  407 ;  Outlaw  v.  Hur- 
dle, 1  Jones  X.  &  C.  B.,  150;  St.  John's  Lodge  v.  Callender,  4 
Ired.  K.,  335;  11  Hum.,  377,  465;  2  Head,  303;  5  Cold.,  129. 

Acts  cited  :  Act  of  27,  Henry  VIII. ;  Act  of  1784,  ch.  22,  §  11 ; 
Act  of  April  and  October,  1784,  ch.  22,  i  10. 

Code  cited :     §  2,163. 

3.  Same.    Domicile  of  testator.    Jurisdiction  of  Courts. 
Arguendo,  If  the  testator's  domicile  was  not  in  ^his  State  at  the 

time  of  his  death,  whether  the  Courts  of  Tennessee  would  have 
jurisdiction  to  probate  the  will,  is  ver^'  questionable. 
Code  cited :     ^  2,169,  2,182,  et  seq. 


FROM   FRANKLIN. 


Appeal   from    the  Circuit  Court.      N.   A.  Patter- 
son,  Judge. 

T.  B.   Murray  for  McCutchen. 

A.  S.   Marks  for  Ochmig. 

Sneed,   J.,   delivered   the   opinion   of  the   Court. 

This  case  presents  an  issue  deviaavU  vel  non,  upon 
a  script  propounded  as  the  holographic  will  of  James 
B.  Sharp,  deceased.  The  plaintiff  offered  the  paper 
.for  probate  in  the  County  Court  of  Franklin  County. 
Whereupon  objection  was  made  by  one  of  the  heirs 
at  law,  and  the  matter  was  certified  to  the  Circuit 
Court  for  an  issue  devisavit  vd  non,  which  upon  trial 
resulted    in    a    verdict    and   judgment    establishing    the 
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script  as  the  last  will  and  testament  of  the  said 
James  E.  Sharp^  deceased.  The  contestant  appeals 
in   error. 

The  testator  was  a  young  man  who  had  jnst 
reached  his  majority  when  he  entered  the  Confederate 
army  in  the  spring  of  1861.  He  had  been  a  resi- 
dent of  Franklin  County  prior  to  1860,  and  at  the 
time  of  his  death  he  owned  an  interest  in  certain 
real  estate  in  said  county,  and  an  interest  also  in 
certain  chosea  in  action  in  the  possession  of  his  agent 
or   attorney   in  said   county. 

In  1860  he  went  to  Aberdeen,  Mississippi,  and 
was  there  on  the  30th  of  April,  1861,  when  it  is 
alleged  he  wrote  the  following  letter  to  the  plaintiff, 
as   his   last  will   and   testament: 

"Aberdeen,  Miss.,  April  30,   1866. 

"Dear  Cousin:  I  received  your  letter  two  or 
three  days  ago,  and  was  very  glad  to  hear  from  you. 
I  hope  that  you  will  soon  be  united  with  us  in  the 
defence  of  your  country.  Our  company  leaves  to-day 
for  Corinth,  Mississippi — there  will  wait  for  further 
orders.  "With  enclosed  please  find  my  accounts  in 
the  town  of  Aberdeen  for  the  last  two  years.  It  is 
a  good  .  .  .  but  don't  say  anything  about  it 
to  any  one.  I  am  ashamed  to  let  you  see  them. 
Don't  let  any  one  see  them  at  all.  Please  pay  them 
as  soon  as  you  can.  Write  to  each  one  about  it  as 
soon  as  you  get  this,  and  give  them  some  encourage- 
ment.      For    I    am    going    to    fight    to-day,   and   they 
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do  not  know  any  thing  about  me,  although  they  have 
confidence  in  me,  and  I  don^t  want  them  to  lose  it. 
Write  to  them,  please,  soon,  each  one  separate.  Their 
names  are  on  the  heads  of  the  accounts.  *  Tell  them 
you  will  pay  them  as  soon  as  you  can.  I  want  to 
pay  all  my  debts,  if  possible.  My  love  to  all.  I 
expect  to  get  killed  in  the  first  fight.  So  please 
pay  all  my  debts  for  me,  and  if  any  thing  is  left 
after  I  am  dead,  it  is  yours.  You  may  have  it. 
Tell  these  men  down  here  that  I  have  got  plenty,  if 
I  could  only  get  it  collected.  Good-bye.  We  leave 
at  2  o'clock  this  evening,  for  battle.  Tell  sister 
good-bye  for  me,  and  every  one.  I  would  like  for 
you  to  send  me  fifty  dollars,  if  you  can,  to  Corinth. 
We  will  stay  there   a  week  or  more.       Yours, 

"J.    R.   Shakp." 

The  name  of  the  correspondent  to  whom  this 
letter  was  addressed  does  not  appear  upon  it,  but 
when  •  shown  to  the  witnesses  with  a  view  to  prove 
the  hand-writing  of  the  writer,  it  was  produced  with 
an  envelope  addressed  to  G.  N.  McCutchen,  the 
plaintiff,  and  it  was  shown  by  a  number  of  witnesses 
that  the  superscription  upon  the  envelope  and  the 
letter  were  in  the  hand-writing  of  Sharp,  but  the 
connection  between  this  envelope  and  the  letter,  or 
the  fact  that  this  particular  letter  had  been  actually 
transmitted  in  said  envelope  to  the  plaintiff  does  not 
appear  in  the  proof.  Upon  this  point  it  seems  no 
testimony     whatever    was    adduced,     and    it    seems    to 
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have  been  left  to  the  inference  of  the  jury  to  con- 
nect the  envelope  with  the  letter.  The  eight  or  ten 
witnesses  examined  to  prove  the  hand-writing  are  very 
clear  in  their  testimony  that  the  letter  and  envelope 
were  written  by  Sharp,  but  only  one  or  two  of  them 
state  that  said  hand-writing  was  generally  known  among 
the  acquaintances  of  Sharp.  Our  statute  upon  the  sub- 
ject of  holographic  wills  is  in  the  words  following: 
After  prescribing  the  forms  and  solemnities  necessary 
in  the  execution  of  an  attested  will,  the  statute  pro- 
ceeds as  follows :  "  But  a  paper  writing,  appearing  to 
be  the  will  of  a  deceased  person,  written  by  him, 
having  his  name  subscribed  to  it,  or  inserted  in  some 
part  of  it,  and  found  after  his  death  among  his  valu- 
able papers,  or  lodged  in  the  hands  of  another  for 
safe-keeping,  shall  be  good  and  sufficient  to  give  and 
convey  lands,  if  the  hand-writing  is  generally  known 
by  his  acquaintances;  and  it  is  proved  by  at  least  three 
creditable  witnesses  that  they  verily  believe  the  writing 
and  every  part  of  it  to  be  in  his  hand.  Code,  §2,163. 
The  original  statute  from  which  the  provision  was 
brought  into  the  Code  was  enacted  in  1734,  and  was 
an  innovation  upon  the  prior  statute  of  the  same  year, 
which  regulated  the  disposition  of  land  by  last  will 
and  testament.  The  power  to  dispose  of  personalty  by 
will  is  of  immemorial  existence  at  common  law,  and 
it  is  frequently  said  that  no  act  requires  less  of  cere- 
mony and  formality.  But  the  power  to  devise  lands 
was  of  statutory  origin,  and  only  existed  in  England 
after  the   Act  of  27   Hen.   YIII.,  and  the  reason  was 
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that  land  could  not  be  transferred  without  the  con- 
sent of  the  king  or  the  superior  lord,  and  a  fee  was 
paid  for  his  consent  to  such  alienation.  The  will, 
moreover,  could  not  be  known  until  after  the  testa- 
tor's death,  and,  possibly,  the  devisee  was  the  mortal 
enemy  of  the  feudal  lord,  who  could  not  permit  such 
a  tenant  to  be  imposed  upon  him.  And  instances 
are  given  in  the  ancient  books  of  the  authority  to 
make  a  will,  being  conferred  upon  particular  persons 
by  the  king.  Thus  Edward  III.  gave  such  a  power 
to  his  son,  the  Black  Prince.  The  Act  of  April, 
1784,  ch.  22,  §  11,  regulating  and  prescribing  the 
forms  and  ceremonies  necessary  to  a  devise  of  lands, 
recites  that  such  an  act  should  be  ^^the  most  solemn 
and  best  considered  of  a  man's  life,"  and  provides  that 
^^no  last  will  and  testament  shall  be  good  or  sufficient, 
either  in  law  or  equity,  to  convey  or  give  any  estate  in 
lands,  tenements  or  hereditaments,  unless  such  last  will 
shall  have  been  written  in  the  testator's  life-time  and 
signed  by  him,  or  some  other  person  in  his  presence 
and  by  his  direction,  and  subscribed  in  his  presence 
two  witnesses  at  least,  no  one  of  which  shall  be  inter- 
ested in  the  devise  of  the  said  land."  There  were, 
however,  particular  cases  npt  reached  by  this  statute, 
and  which,  on  account  of  the  ceremony  and  solemn 
deliberation  with  which  such  wills  were  prepared,  were 
deemed  sufficient  for  the  devise  of  the  lands,  and  these 
were  provided  for  by  a  subsequent  statute  of  the  same 
year,  enacted  in  October  thereafter.  Vid.  Acts,  April 
and    October,    1784,   ch.   22;    10    C.   &    N.,   706,   707 
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The  preamble  to  the  latter  Act  recites  that  the  attes- 
tation of  witnesses  to  wills  and  testaments  recjuired  by 
the  Act  of  April,  1784,  ch.  22,  is  intended  to  prevent 
frauds  and  impositions  by  the  will  of  persons  hastily 
drawn  up  in  their  last  sickness,  and  from  their  want 
of  sufficient  knowledge  for  that  purpose,  and  it  may 
be  proper  to  make  exceptions  from  that  rule  in  par- 
ticular cases;  then  follows  the  provision  already  cited 
for  holographic  wills,  only  differing  from  the  provisons 
already  cited  from  the  Code  in  this,  that  the  original 
Act  refers  to  "any  vnU  that  shall  be  found  among  the 
valuable  papers  of  the  deceased  or  lodged  in  the  hands 
of  any  person  for  safe-keeping,"  and  the  Code  refers  to 
"any  paper  writing  appearing  to  be  the  will  of  the  de- 
ceased, so  found  or  so  lodged  as  aforesaid,  for  safe- 
keeping. It  will  be  observed  that  this  latter  act  in- 
volves a  material  departure  from  the  original  provision 
for  the  devise  of  real  estate,  but  that  it  is  hedged 
and  guarded  in  a  manner  to  show  that  no  serious 
departure  was  intended  from  the  solemn  sanctions  and 
evidences  of  the  animv^  testandi  prescribed  in  the  ori- 
ginal statute,  and  this  Court  had  occasion  to  announce 
at  an  early  day,  that  any  construction  tending  to  weaken 
the  force  of  the  provisions  for  the  due  and  solemn 
.  execution  of  last  wills  as  prescribed  in  the  statutes,  is 
inadmissible."  1  Yerg.,  407.  It  is  no  objection  to  the 
script  in  question  as  a  will,  that  it  is  written  in  the 
shape  of  a  letter,  if  it  have  the  other  requisites  of  a 
holographic  will.  What  are  these  requisites,  as  applied 
to  the   case  in  judgment?      It    must    appear    to   be  a 
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will,  and  this  requisite  may  be  supplied  by  any  words 
that  unequivocally  show  that  the  writer  intended  it  as 
a  posthumous  disposition  of  his  estate,  both  real  and 
personal,  or  that  he  intended  by  it  to  dispose  of  his 
personalty  alone.  For  it  is  a  question  of  intention  at 
last,  and  the  Court  and  jury  are  to  determine  whether 
it  be  a  will  as  to  both  species  of  property,  or  a  will 
as  to  either.  But  the  first  and  paramount  question  is, 
whether  it  be  a  will  at  all  under  the  statute.  And 
first,  it  must  appear  that  it  was  written  by  the  de- 
ceased, and  his  name  subscribed  by  him  to  it,  or  in- 
serted in  some  part  of  it,  and  the  hand-writing  must 
be  generally  known  among  his  acquaintances,  and  it 
must  be  proved  by  at  least  three  creditable  witnesses  that 
they  verily  believe  the  writing,  and  every  part  of  it,  to 
be  his.  In  the  case  of  Outlaw  v.  Hurdle,  1  Jones  (N. 
&  C.)  R.,  150,  it  was  held  under  a  like  statute,  that  to 
entitle  a  holographic  will  to  probate,the  hand-writing  of 
the  deceased  should  be  so"  generally  known  as  to  pre- 
clude the  attempt  to  establish  a  fabricated  will.  That  it 
is  "generally  known  may  be  inferred  from  its  being 
testified  to  by  a  large  number  of  witnesses.  1  Jones  R., 
150.  Although  we  may  suppose  a. case  in  which  such 
a  paper  may  be  lodged  with  some  person  for  safe- 
keeping as  a  will,  or  found  among  his  valuable  papers 
after  death,  and  yet  his  hand-writing  be  utterly  un- 
known to  any  of  his  acquaintances,  yet  we  can  scarcely 
see  how  this  very  important  provision  of  the  statute 
can  be  dispensed  with.  But  it  must  be  lodged  in  the 
hands  of    another  for    safe-keeping.       These    words,   as 
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used  in  the  statute^  are  of  strong  significance.  The 
statute  is  providing  for  such  cases  of  a  devise  of  lands 
as  lack  the  attention  of  witnesses,  and  substitujtes  the 
several  requirements  therefor,  neither  of  which  can  be 
dispensed  with.  There  must  be  a  depository  for  the 
paper  writing,  and  it  must  be  so  lodged  and  deposited 
as  a  will,  and  for  safe-keeping  as  such,  and  of  this 
deposit  and  lodgment  there  must  be  affirmative  and 
positive  proof.  No  mere  inference  or  conjecture  of  the 
intention  of  the  writer  in  such  case  can  answer  the 
requirements  of  the  statute.  Thus  it  was  held  that 
there  must  be  affirmative  and  direct  proof  that  the 
paper  was  deposited  with  some  one  oa  a  vnll.  St.  John's 
Lodge  v.  Callender,  4  Ired.  R.,  336.  All  the  requisites 
of  the  statutes  must  concur,  and  it  must  appear  that 
the  writer,  in  lodging  the  paper  with  another,  had  in 
view  its  preservation  as  a  will.  11  Hum.,  377;  Id. 
465 ;  2  Head,  302 ;  5  Cold.,  129.  The  mere  writing  of 
a  letter  to  another,  containing  testamentary  provisions^ 
without  affirmative  and  direct  proof  that  the  writer 
intended  to  lodge  it  with  his  correspondent  as  a  will 
and  for  safe-keeping,  would  not  answer  the  demand 
of  the  statute.  In  the  language  of  this  Court  already 
cited,  "all  the  requisites  of  the  statute  must  concur." 
We  are  of  opinion  that  it  does  not  sufficiently  appear 
in  the  proof  that  the  script  in  question  was  lodged 
with  the  plaintiff  by  the  deceased  for  safe-keeping  as 
his  will,  and  that  the  Court  erred  in  withholding  from 
the  jury  the  instructions  asked  for  by  the  defendant, 
that  the   connection   must  be  shown   by  affirmative  evi- 
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dence  between  the  letter  and  the  envelope  produced 
upon  the  trial.  We  have  considered  the  case^  however, 
upon  the  hypothesis  that  the  deceased  had  not  lost 
his  domicil  in  Franklin  County  by  his  temporary  abode 
in  the  State  of  Mississippi.  The  proof  is  not  clear 
upon  this  point,  and  if  it  were  made  to  appear  that 
the  domicil  was  not  in  this  State  at  the  time  of  the 
death  of  the  party,  the  aspect  of  the  case  might  be 
materially  changed  upon  the  question  of  the  jurisdic- 
tion of  our  Courts  for  the  probate  under  any  circum- 
stances.    Vid.  Code   §§    2,169,    2,182   et   acq. 

Reverse   the  judgment  and   award   a   new   trial. 


Cummings  &  Fant,    Ex^rs,  v.  Wagstaff    &    Fkey, 

Adm'rs. 

1 .  Ten  per  cent,  interest.  Pleading,  What  averment  material. 
Failure  to  traverse.  Consequence.  I'he  action  was  on  a  note,  bear- 
ing ten  per  cent,  interest  on  its  face.  Tlie  declaration  con- 
tained tliis  averment,  '*  that  being  the  legal  rate  of  interest  at 
the  time,  in  the  State  of  Mississippi,  the  place  where  said  note 
was  executed." 
Held,  That  without  thi/ averment  the  declaration  would  have 
been  fatally  defective  under  the  interest  laws  of  this  State. 
Held  further,  that  with  the  averment  the  declaration  is  good, 
.  and  the  suit  maintainable,  as  by  the  laws  of  Mississippi  such 
interest  is  lawful. 
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2.  Pleading.     Failure  to  traverse   material  averment.^  Consequence, 
When  a  defendant,  by  His  plea,  fails  to  traverse  a  material 
averment,  proof  of  the  falsity  of  said  averment  is  irrelevant 
and  inadmissible. 
Case  cited :    1  Chitty,  213. 


FBOM  GnLES. 


Appeal  from  the  Circuit  Court,  A.  M.  Hughes, 
Judge. 

Brown  &  McCollum  for  Cummings  &[Fant 

Thos.  M.  Jones  for  Wagstaff  &  Frey. 

TuRNEY,  J.,  delivered  the   opinion  of  the   Court. 

Pleading  is  the  statement  of  the  facts  which  consti- 
tute the  plaintifife^  cause  of  action,  or  the  defendants' 
ground  of   defense. 

Mr.  Justice  Butler  says :  "  It  is  one  of  the  first 
principles  of  pleading  that  there  is  only  occasion  to 
state  facts,  which  must  be  done  for  the  purpose  of 
informing  the  court  whose  duty  it  is  to  declare  the 
law  arising  upon  these  facts,  and  of  apprising  the 
opposite  party  of  what  is  meant  to  be  proved  in 
order  to   give  him   an  opportunity  to   traverse   it.*' 

The  grand  object  contemplated  by  the  system  is 
the  production  of  a  certain  and  material  issue  between 
the  parties  upon  some  important  part  of  the  subject 
matter  of  dispute  between   them."      1  Chitty,   213. 

Then  if  the  object  is,  that  facts  making  the  cause 
of  action  must  be  stated,  that  the  opposite  party  may 
have  an  opportunity  to  answer  or  traverse  them, 
it    necessarily  follows    that  if   an    averment    absolutely 
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necessary  to  the  support  of  the  action  and  the  juris- 
diction of  the  Court  be  made,  and  is  not  answered  or 
traversed,  that  is,  no  issue  is  made  upon  it,  the  general 
rule  is,  such  averment  stands  admitted.  As  in  this 
case,  the  suit  is  upon  a  note  bearing  ten  per  cent, 
interest,  and  there  is  the  amount,  "that  being  the 
legal  rate  of  interest  at  the  time,  in  the  State  of 
Mississippi,  the  place  where  said  note  was  executed." 
Without  this  averment  the  declaration  would  have 
been  fatally  defective  under  the  interest  laws  of  this 
State,  and  the  suit  must  have  failed  if  allowed  to  rest 
upon   such   declaration. 

With  the  averment  the  declaration  is  good,  and 
the  suit  maintainable,  as  by  the  Ijvws  of  Mississippi 
such  interest  is  lawful,  and  a  suit,  therefore,  may  be 
sustained   in   the   Courts   of  this   State. 

The  plaintiff  then  presenting  a  fact  constituting  his 
cause  of  action,  it  was  the  duty  of  the  defendant  to 
have  traversed  or  answered  that  fact,  if  he  desired 
an   inquiry   into  its  truth. 

Without  such  traverse  or  answer,  proof  of  its  falsity 
was  incompetent,  and  the  charge  of  the  Court  therein 
irrelevant   and   misleading  to   the  jury. 

Reverse  the   judgment. 


26 
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The    Mayor    and    City  Council  of  Nashville    v. 

The  First  National  Bank. 

1.  Coupons.     On  city  bonds.    Bond  need  not  be  produced,    A  coupon 

may  be  negotiated  after  it  has  been  separated  from  the  bond,  as 
an  independent  security,  and  it  is  not  necessary  to  produce  the 
bond  to  entitle  the  holder  to  recover. 
Cases  cited:  Com.  of  Knox  Co.  Ind.,  v,  Aspinwall,  21  Howard, 
639;  Thompson  v.  Lee  County,  3  Wall.,  327;  Aronts  r.  Com.  of 
Va.,  18  Grattan,  767. 

2.  Same.    Demand  and  protest.    The  coupons  are  intended  as  evi- 

dence that  the  holder  is  entitled  to  receive  the  amount  at  the 
time  and  place  specified,  and  whatever  their  form,  the  legal 
effect  is  the  same ;  and  formal  demand  and  protest  Is  not  neces- 
sary to  maintain  suit  against  the  maker. 
Cases  cited :    IS  Grattan  Va.  Rep.,  750. 

3.  Same.    Interest  allowed.     When.    While  if  it  should  api>ear  that 

the  defendants  held  funds  to  pay  the  coupons  at  maturity,  they 
might  not  be  chargeable  with  interest  until  demand  was  made; 
but  if  it  be  shown  that  the  defendants  provided  no  funds  and 
made  no  provisions  for  their  payment,  no  demand  is  necessary, 
and  the  coupons  being  for  the  payment  of  a  fixed  sum  at  a 
given  day,  will  bear  interest  from  that  date  like  a  promissory 
note. 
Cases  cited :  54  Penn.,  d4,  and  the  authorities  before  referred  to. 


FROM   DAVIDSON. 

Appeal    from   the   Circuit   Court.      Eugene   Gary, 
Judge. 

Silas  P.  Allen  for  Mayor,  etc. 

Michael  Vaughn  for  First  National  Bank. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

The  bank  sues  as  the  holder  of  thirty-four  interest 
coupons,   alleged  to   have  been   cut   from  bonds  of  the 
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oorporation  of  Nashville,  issued  under  authority  of 
law.  The  coupons  are  from  three  different  classes  of 
bonds,  and  differ  in  form.  One  class  is  signed  by 
the  Mayor,  and  is  for  the  payment  of  ?30  to  bearer 
in  the  city  of  New  York,  being  a  half  year's  inter- 
est due  at  a  day  stated  on  bond  No.  ,  "Nash- 
ville improvement  bond.^^  Another  class  are  styled 
interest  warranto,  and  are  signed  by  the  Treasurer, 
payable  at  the  corporation's  own  office,  or  at  the 
Bank  of  Manhattan  County,  New  York.  The  third 
class  are  in  the  following  form :  "  To  the  cashier  of 
the  Phoenix  Bank,  New  York:  Pay  the  bearer  thirty 
dollars,  being  a  half  a  year's  interest  due  1st  October, 
1866,  on  bond  No.  485  of  the  Nashville  Railroad 
bonds.  Signed,  V.  K.  Stevenson,  Preset.''  Steven- 
son was  the  President  of  the  Nashville  and  Chatta- 
nooga Railroad  Company. 

One  bond  was  introduced  in  evidence.  It  is  duly 
executed  by  the  proper  city  authority,  and  is  payable 
to  the  Nashville  and  Chattanooga  Railroad  Company, 
and  in  the  body  of  the  bond  is  an  obligation  to  pay 
the  coupons  attached.  To  this  bond  is  a  coupon 
attached  in  the  form  last  above  set  forth,  signed  by 
Stevenson,  President.  It  is  argued,  as  to  this  last 
class  of  coupons,  that  as  they  do  not  purport  to  have 
been  executed  by  the  proper  authority  of  the  city 
corporation,  no  recovery  can  be  had  without  showing 
that  they  were  in  fact  cut  from  the  bonds  of  the 
company.  That  the  proof  only  shows  this  as  to  the 
one   coupon  attached    to    the    bond    introduced  in  evi- 
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dence.  Bonds  of  this  character  have  greatly  increased 
of  late  years,  and  form  a  large  proportion  of  the 
securities  of  trade   and   commerce. 

A  coupon  may  be  negotiated  after  it  has  been 
separated  from  the  bond  as  an  independent  security, 
and  it  is  not  necessary  to  produce  the  bond  to  entitle 
the  holder  to  recover.  See  Cbm.  of  Knox  Go.,  Ind,y 
V.  ABpinwally  21  Howard,  539;  Thompson  v.  Lee 
Chunty,  3  Wallace,  327;  ArerUs  v.  Commonwealth  of 
Virginia,   18   Grattan,   p.    767. 

This  is  almost  a  matter  of  necessity,  for  in  the 
great  majority  of  cases,  or  at  least  in  many  cases,  it 
would  be  almost  impossible  for  the  holder  of  the  cou- 
pon  to   produce   the   bond   itself. 

These  coupons  are  made  profert  of  in  the  declara- 
tion, and  it  is  averred  that  they  were  cut  from  the 
bonds  of  the  corporation,  and  one  bond  of  this  class 
is  produced,  showing  the  coupon  in  this  precise  form. 
There  is  no  plea  especially  denying  that  the  coupons 
are  genuine,  and  we  think  the  evidence  sufficient  to 
entitle   the   holder   to   recover. 

It  is  next  argued  that  as  these  coupons  are  in 
the  form  of  orders  or  checks,  there  can  be  no  recov- 
ery without  demand  and  protest.  They  are  a  cl&ss 
of  securities  in  some  respects  differing  from  all  others. 
They  are  intended  as  evidences  that  the  holder  Ls 
entitled  to  receive  the  amount  at  the  time  and  place 
specified,  and  whatever  their  form,  their  legal  effect 
is  the  same.  18  Grattan  Va.  Rep.,  750.  Though 
they   be    in    the    form   of   an   order   or   draft,   they   are 
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coupons,  and  subject  to  the  same  rules  applicable  to 
this  class  of  securities.  It  would  be  alike  inconve- 
nient and  contrary  to  all  usage  and  custom,  to 
require  each  coupon  to  be  formally  protested  before 
suit   can   be   maintained   against   the   maker. 

It  is  next  argued  that  as  to  the  coupons  in  the 
form  of  an  order  or  draft,  no  interest  should  be 
allowed,  until  after  demand  was  made.  If  it  should 
appear  that  the  defendants  held  the  funds  ready  to 
pay  the  coupons  at  maturity,  it  would  not  seem 
reasonable  to  charge  them  with  interest  until  demand 
was  made,  for  they  could  not  know  who  held  the 
coupons,  nor  could  they  pay  them  until  presented. 
But  in  this  case  it  was  shown  that  the  defendants 
provided  no  funds  and  made  no  provision  for  their 
payment. 

In  such  cases  the  authorities  seem  to  establish 
that  no  demand  is  necessary,  and  the  coupons  being 
for  the  payment  of  a  fixed  sum  at  a  given  day,  will 
bear  interest  from  that  date  like  a  promissory  note. 
54  Penn.,    94,    and    the   authorities   before   referred   to. 

This  seems  to  us  to  be  sound  doctrine.  It  is 
not  denied  in  argument  by  the  counsel  of  the  city 
that  the  coupons,  other  than  these  in  the  form  of  an 
order,  bear  interest  from  maturity,  and  though  different 
in   form,  we   hold  their  legal  effect  to  be  the  same. 

Affirm  the   judgment. 
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Taxes.  Diie  upon  lands  purchased  at  judicial  sales.  When  paid  by 
purchaser.  Sow  recovered.  Where  a  party,  who  purchased  land 
at  a  Clerk  and  Master's  sale,  has  afterwards  been  compelled  to 
pay  the  taxes  then  due  upon  the  property,  such  payment  not 
being  considered  voluntary  or  officious  in  the  sense  of  the  law, 
the  purchaser  may  recover  of  the  owner  the  amount  so  ex- 
pended in  assumpsit. 
Cases  cited :  Ellis  v,  Foster,  7  Heisk.,  131 ;  2  Stark  Ev.,  68, 
59  and  60;  2  Tenn.,  100;  10  Mass.,  192;  20  Am.  Jur.,  7;  4 
Tan.,  190;  I II.  Blackst.,  90,  93;  6  Esp.,  1,71;  8  Tenn.,  310; 
3  M.  &  W.  Exch.  R.,  607;  16  Mass.,  40;  1  N.  Y.  R.,  472;  1 
Gill.  &  J.,  433;  5  Cow.,  603;  3  Ala.,  500. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court.  M.  M.  Brien, 
Sr.^   Judge. 

J.   L.   Rice  for  Childress. 

R.  McP.   Smith  for  Vance. 

Sneed,   J.,   delivered  the  opinion  of  the  Court. 

This  action  was  commenced  by  original  attachment, 
defendant  being  a  non-resident  at  the  time  the  action 
was  brought.  The  verdict  and  judgment  below  were  for 
the  plaintiff,  from  which  the  defendant  has  appealed  in 
error.  The  declaration  is  in  assumpsit,  and  the  plaintiff 
sues  for  the  sum  of  $122.73  taxes,  which  were  assessed 
against    defendant    by   the    Corporation    of    Nashville, 
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and  which  were  paid  by  the  plaintiff  under  the  fol- 
owing  circumstances:  In  January,  1856,  the  plaintiff, 
being  then  a  minor,  filed  his  bill  in  the  Chancery 
Court  at  Nashville,  by  his  guardian,  against  the  de- 
fendant, a  non-resident,  to  recover  certain  debts,  and 
attached  the  property  of  the  defendant  in  lieu  of  per- 
sonal service  of  process.  A  lot  in  South  Nashville 
was  attached,  with  other  property,  which  was  sold 
under  the  decree  of  said  Court  to  satisfy  the  plain- 
tiff ^s  debt  of  $1,744.34,  as  ascertained  and  declared 
by  said  decree.  The  lot  was  sold  by  the  Master  on 
the  8th  of  October,  1859,  free  from  the  equity  of 
redemption,  and  was  bought  by  the  plaintiff,  and  the 
sale  duly  confirmed,  and  the  title  vested  in  the  plain- 
tiff. Afterwards  it  was  ascertained  that  certain  taxes 
had  been  assessed  by  the  corporation  of  Nashville 
against  the  defendant  on  this  property,  prior  to  the 
date  and  confirmation  of  said  sale,  amounting  to 
$122.73,  which  taxes,  although  a  personal  debt  of  the 
defendant,  were,  by  law,  also  a  lien  upon  said  prop- 
erty. The  corporation  of  Nashville  being  about  to 
enforce  this  collection,  by  a  sale  of  the  property,  de- 
fendant being  a  non-resident  of  the  State,  and  having 
no  personal  property  out  of  which  said  taxes  could 
be  distrained,  the  plaintiff  paid  the  same  on  the  16th 
of  November,  1865,  and  thereupon  brought  this  attach- 
ment suit  to  recover  the  amount  so  paid,  the  said 
attachment  being  executed  by  garnishment  upon  one 
of  defendant's  debtors,  who,  in  his  answer,  admitted 
an   indebtedness  to   the   defendant  of  $150.       The   dec- 
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laration  sets  forth  the  &cts,  and  the  case  was  sub- 
mitted to  the  Court  for  judgment  on  the  facts,  under 
the  defendant's  plea  that  he  did  not  undertake  and 
promise,  as  in  said  declaration  alleged,  and  there  was 
no  evidence  of  any  actual  promise  and  undertaking 
by   him   to   reimburse  the   plaintiff. 

This  being  the  only  question  submitted  to  the  Court 
below,  and  no  exception  having  been  taken  in  that 
tribunal  to  the  regularity  of  the  proceeding  by  attach- 
ment or  garnishment,  we  are  only  called  upon  to 
pronounce  upon  the  correctness  of  the  judgment  of 
the  Court  below,  in  favor  of  the  plaintiff,  upon  the 
foregoing  facts.  We  may  observe,  however,  that  there 
can  be  no  valid  objection  to  the  mode  of  stating  the 
nature  of  the  debt  in  the  affidavit  for  an  attachment, 
and    we   think   it   is   sufficiently   described. 

It  only  remains  to  consider  whether  the  plaintiff 
had  the  right  of  action  in  the  case  stated.  The 
practice  has  prevailed  in  this  State,  and  it  has  been 
sanctioned  by  this  Court,  to  permit  the  purchaser  at 
a  judicial  sale  to  have  a  credit  upon  his  purchase 
money  for  taxes  remaining  due  upon  the  property 
bought,  which  taxes  are  discharged  by  the  purchaser 
before  confirmation  of  the  sale.  And  in  Ellis  v.  Foster^ 
7  Heisk.,  131,  this  was  permitted  after  confirma- 
tion. But  in  this  case  the  plaintiff,  it  seems,  was  not 
advised  of  the  existence  of  the  incumbrance  upon  the 
property  until  after  the  sale  had  been  confirmed  and 
the  title  vested  in  him.  This  tax  was  the  personal 
debt   of    the  defendant;   and,   more   than    this,   it   was. 
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under  the  law,  a  lien  upon  the  property,  which  would 
be  enforced  by  its  sale,  notwithstanding  the  divestiture 
of  the  title.  By  the  transmutation  of  title,  and  in 
the  absence  of  any  personalty  of  the  defendant  which 
might  be  subjected  by  distraint,  this  ultimate  lien  fell 
upon  the  plaintiff's  property,  and  he  thereby  became 
bound  for  the  defendant's  debt,  and  could  only  dis- 
encumber his  own  property  by  its  payment.  This 
was  not  an  officious  or  voluntary  payment,  in  the 
sense  of  the  law,  but  a  payment  which  the  plaintiff 
was  bound  to  make.  The  obligation  to  pay  the  de- 
fendant's del)t  fell  upon  the  plaintiff  in  consequence 
of  the  defendant's  default,  and  the  rule  is,  that  where 
money  is  paid  for  another,  the  defendant's  assent  is 
always  implied  where  the  plaintiff  is  compelled  to  pay 
a  debt  occasioned  by  defendant's  default.  2  Stark 
Ev.,  58,  59.  And  where  the  plaintiff  is  compelled, 
in  order  to  save  himself  from  loss  or  to  relieve  him- 
self, to  pay  money  which  the  defendant  ought  to  have 
paid,  the  defendant's  promise  to  re-pay  the  same  will 
be  implied.  2  Stark  Ev.,  60.  And  the  illustration 
given  is  where  a  lodger  in  the  house  of  a  tenant  has 
his  goods  distrained  upon  by  the  tenant's  landlord 
for  arrears  of  rent,  and  the  lodger,  in  order  to  re- 
deem his  goods,  pays  the  tenant's  rent,  there  is  an 
implied  promise  to  re-pay  the  rent  so  advanced,  and 
the  lodger  can  recover.  lb.  This  implied  promise 
rests  upon  the  ground  that  everybody  has  undertaken 
to  do  what  is,  in  point  of  law,  just  and  right.  2 
Tenn.,  100;   10   Mass.,  192;   20  Am.  Jur.,  7.      It   only 
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devolves  upon  the  plaintiff,  in  such  case,  to  show  that 
he  paid  for  a  reasonable  cause,  and  not  officiously. 
4  Tan.,  190;  1  H.  Blackst.,  90,  93;  5  Esp.,  171; 
8  Tenn.,  310;  3  M.  &  W.  Exch.  R.,  607;  16  Mass., 
40.  But  a  mere  voluntary  payment  of  another's  debt, 
without  obligation  or  necessity,  will  not  make  the 
person  paying,  his  creditor.  1  N.  Y.  Bep.,  472;  1 
Gill.  &  J.,  433;  5  Cow.,  603;  3  Ala.,  500.  We 
think  the  plaintiff  has  made  out  such  a  case  as  en- 
titles him  to  recover. 
Afarm  the  judgment. 


W.    H.   Childress  v.  N.  M.    Harrison  et  oL 

1.  Sale.     Chancery,     Beport  by  Clerk  and  Master,    How  far  pre^ 

sumed  regular.  Where  a  Clerk  and  Master  sells  land  and  makes 
his  report,  that  he  has  made  the  sale  in  pursuance  of  the  order, 
given  notice  as  required  by  law,  etc.,  he  is  presumed  to  have 
performed  his  duty  properly,  until  the  contrary  is  made  to 
,    appear  by  proof. 

2.  Same.    Exertions  to.    In  such  case  the  report  will  be  confirmed 

by  the  Court,  unless  the  exceptions  to  the  same  be  sustained  by 
proof. 

3.  Same.    Same,    Burden  of  proof ,    The  burden  of  proof  is  upon 

the  party  making  exception,  to  show  the  irregularity  of  the 
Clerk's  report. 
Cases  cited:    6  Hum.,  232,  259,  261;    7  Yerg.,  428;  Jones  v. 
Planters'  Bank,  3  Hum.,  76;  1  Yerg.,  476. 


FROM   LAWRENCE. 


Appeal    from  the   Chancery   Court.       R.    H.    Rose^ 
Chancellor. 
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John  Reid  and  Matthews  &  Deavenport  for 
Childress. 

C.    B.    Davis    and    G.    T.    Hughes  for  Harrison. 

Freeman,   J.,   delivered  the  opinion  of  the   Court. 

The  simple  question  in  this  case  is,  whether,  when 
a  sale  is  ordered  to  be  made  by  a  Court  of  Chan- 
cery, by  the  Clerk  of  that  Court,  and  the  Clerk 
reports  that  he  has  made  the  sale  in  pursuance  of 
the  order,  given  notice  as  required  by  law,  the  Court 
ought  to  have  refused  to  confirm  the  sale,  or  erred 
in  confirming  the  sale  upon  a  mere  exception  filed 
by  the  owner  of  the  land  to  the  report,  stating  that 
the  Clerk  had  failed  to  give  the  notices  of  the  sale 
in  the   number  of  times  and    places  required  by   law. 

We  assume,  as  a  principal  of  universal  application, 
to  which  we  know  no  established  exception,  that  the 
law  presumes  that  all  officers  charged  with  the  per- 
formance of  a  duty  have  performed  it,  until  the  con- 
trary is  made  to  appear  by  proof.  Here  the  officer 
of  the  Court  reports  officially  that  he  has  done  so, 
in  addition  to  the  presumption  of  law  in  favor  of 
regularity  of  his  action,  and  the  Court  acts  on  that 
and  it  is  claimed  he  has  erred  in  so  doing.  While 
not  from  any  evidence  showing  the  officer  had  not 
done  so,  which  would  be  necessary,  even  to  overturn 
the  legal  presumption  in  favor'  of  regularity  of  his 
action,  but  upon  a  mere  statement  in  the  form  of  an 
exception  taken  to  the  report.  This  can  amount  to 
nothing    more    than    a    pleading,   stating    a    ground,   if 
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proven,  why  the  report  should  not  be  confirmed,  but 
of  itself  is  not  evidence,  nor  does  it  purport  to  be 
such.  Can  we  hold  the  Court  in  error  for  not 
overturning  the  presumption  of  law,  and  official 
statement  of  its  officer,  without  any  evidence  on 
which  it  could  be  affirmed.  This  would  be  to 
reverse  the  rule,  and  hold  in  effect  that  the  presump- 
tion weighed  as  nothing,  and  that  the  report  of 
officers  weighed  nothing,  but  that  an  exception  filed 
was  of  more  weight  than  both,  and  needed  no  proof 
to  sustain  it.  In  other  words,  that  it  of  itself  is 
an  affirmative  fact,  self-sustaining,  upon  which  a  Court 
should  decree,  that  its  stateqients  were  correct  and 
made   out.       We    cannot   assent  to  this  proposition. 

It  is  insisted,  however,  that  when  the  exception 
is  filed  that  to  require  the  party  to  prove  it  is  to 
require  proof  of  a  negative.  Even  if  this  is  so,  it 
would  be  no  more  than  is  required  in  other  cases 
where  a  party  alleges  that  an  officer  has  failed  to 
perform  his  duty.  In  a  case  of  a  motion  against  a 
sheriff  for  non-return  of  an  execution,  proof  must 
always  be  introduced  to  show  the  non-return.  6 
Hum.,  232.  But  in  fact,  it  is  but  to  require  him 
who  seeks  to  contradict  a  case  prima  fade  made  out, 
to  overturn  that  case  by  proof.  That  the  report  of 
the  Clerk  is  prima  facie  correct  and  sufficient  basis 
for  confirmation  of  sale,  nothing  more  appearing,  no 
one  would  doubt,  we  take  it,  as  evidenced  by  the 
fact  that  the  Court  can,  nothing  more  appearing,  and 
does,     as    a    matter    of     course,     confirm.       Then  the 
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simple  question  is,  does  a  mere  exception  filed,  no 
proof  to  sustain  it  whatever,  overturn  the  prima  fade 
ease?  We  can  see  no  principle  on  which  this  can 
be  sustained.  As  furnishing  an  analogy  to  guide  us 
in  this  case,  the  recitals  of  a  sheriff's  deed  that  he 
has  given  notice  to  the  party  in  possession,  or  such 
recital  in  his  return,  are  prima  facie  evidence  that 
the  fact  was  so,  and  the  onus  is  on  the  party  deny- 
ing ^it,  to  show  to  the  contrary.  7  Yerg.,  428;  6 
Hum.,  259,  261,  and  other  cases.  In  such  case  the 
party  denying  notice  is  compelled,  as  against  the 
recital,  to  prove  a  negative,  yet  the  rule  of  law  is 
well  settled,  and  has  never  been  shaken  by  any 
decision  of  this  Court.  In  this  case  the  party,  by 
his  exception,  simply  denies  that  notice  was  given  by 
the  Clerk — a  fact  as  sasceptible  of  proof  by  him,  as 
the  contrary  by  the  purchaser.  As  the  Clerk  would 
be  the  witness,  probably,  as  to  how  the  fact  was  any 
way,  and  we  are  asked  to  hold  that  this  denial  is 
equivalent  to  proof,  contrary  to  the  long  established 
principle  above  cited.  We  may  add,  the  testimony 
of  the  Clerk  is  as  accessible  to  one  as  to  the  other 
party,  and  all  the  facts  may  be  shown  as  well  by 
the   party   excepting   as   by   the   purchaser. 

But  a  fundamental  error,  as  we  think,  that  under- 
lies the  argument  against  the  action  of  the  Court  in 
this  case,  is  in  treating  this  as  merely  an  exception 
filed  to  a  Master's  report,  and  the  contest,  as  between 
the  Master  and  the  original  owner  of  the  land.  Id 
really   is   a   case  *  where,   in  effect,   it   is  sought  to  open 
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the  biddings  and  have  a  re-sale  of  the  land,  and  the 
contest  is  between  the  purchaser  at  Master's  sale,  and 
the  party  whose  land  has  been  sold.  The  purchaser 
presents,  as  evidence  of  his  right  to  confirmation,  the 
report  made  by  the  Master  that  he  was  the  pur- 
chaser. The  other  party  comes  and  excepts,  and 
says  the  Master  did  not  advertise.  To  which  the 
purchaser  presents  the  report  of  the  officer  of  the 
Court,  and  says,  here  is  the  evidence  of  my  purchase. 
If  there  is  any  thing  that  vitiates  this,  show  it  to  the 
Court  and  defeat  my  claim;  otherwise  I  am,  as  pur- 
chaser, entitled  to  confirmation.  In  this  view  of  the 
case,  the  Clerk  and  Master  has  nothing  more  to  do 
with  the  matter  of  sustaining  his  report  than  he  has 
in  all  other  cases  when  exceptions  are  filed  to  his 
report.  It  is  the  parties  interested — to-wit,  the  orig- 
inal owner  and  purchaser  at  the  sale.  In  addition, 
we  deem  it  proper  to  say  that  we  have  seen  no  case, 
nor  do  we  think  one  can  be  found,  where  biddings 
were  opened  or  a  re-sale  ordered,  in  a  case  like  the 
present,  on  mere  exceptions  filed  to  the  Clerk's  report. 
The  proper  practice  certainly  is,  to  file  a  petition  on 
which  proof  can  be  taken,  sustaining  the  grounds 
alleged  in  petition  for  setting  aside  the  sale,  but 
treating  this  informal  proceeding  as  equivalent  to  a 
petition,  the  same  rule  would  apply  that  the  applica- 
tion must  be  sustained  by  proof  of  the  grounds  on 
which  the  sale  is  to  be  set  aside  and  a  re-sale  ordered. 
It  may  be  proper  to  say  that  the  purchaser  has 
nothing  to   do  with   the   action  of  the  Clerk  in   adver- 
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tising  the  land,  as  his  rights  only  intervene  after 
that  is  all  done.  But  in  addition  to  this,  it  has 
long  been  settled  that  the  provisions  of  the  Code 
requiring  the  land  to  be  advertised  for  thirty  days, 
are  merely  directory,  and  a  failure  to  advertise  or 
give  the  public  notice  as  required  by  law,  will  not 
avoid  the  sale.  Jones  v.  Planters'  Bank,  3  Hum., 
76;    1   Yerg.,   476. 

Taking  these  decisions,  how  could  the  fact  of 
itself,  presented  in  the  exceptions  in  this  case,  be 
sufficient  to  authorize  the  sale  to  be  set  aside?  We 
confess  we  are  unable  to  see.  We  concede,  that  if 
the  facts  had  been  presented  in  the  form  of  a  peti- 
tion, and  sustained  by  proof,  that  the  land  sold  for 
an  inadequate  price,  and  the  land  had  been  shown 
not  to  have  been  advertised  as  required,  to  give 
publicity  to  the  sale,  that  the  Chancellor  would  have 
been  justified  in  opening  the  biddings  and  ordering  a 
re-sale,  but  in  all  cases  we  have  held  that  there 
should  be  an  advance  bid  secured,  so  as  to  insure  a 
sale  certainly  at  a  better  price  than  the  land  had 
brought  at  former  sale.  This  rule  is  necessary  to 
prevent  parties  from  tampering  with  such  sales,  and 
getting  them  set  aside  and  re-sales  ordered,  merely  for 
delay,  for  purpose  of  speculation.  In  the  meantime, 
the  creditor  for  whose  benefit  the  land  is  ordered  to 
be  sold,  is  kept  out  of  his  money  in  order  that  a 
delinquent  debtor  may  take  the  chances  of  a  rise  in 
the   land,   or  a   chance   for  a  fortunate   speculation. 

With  these   views  we   cannot  look  at    the   hardship 
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of  the  case,  if  such  there  be  in  it,  nor  to  the  fact 
that  one  party  loses  land  and  the  other  gets  it.  All 
we  can  see  is  that  no  legal  ground  is  presented 
before  us  that  shows  the  Chancellor  erred.  Unless 
such  error  is  foiind,  the  decree  must  be  entered  here 
affirming  the  sale. 


DISSENTING     OPINION     OF     JUDGES     TURNEY    AND    SNEED. 

The  office  of  Clerk  and  Master  of  the  Chancery 
Court  is  ministerial  and  not  judicial.  The  Master 
can  only  carry  out,  and  not  pronounce  decrees.  If 
by  decree  he  is  ordered  to  do  a  thing,  as  for  instance 
to  sell  land  after  advertising  as  required  by  law,  he 
must  pursue  the  directions,  and  when  he  reports  that 
he  has  done,  so  without  a  statement  of  the  manner 
in  which  he  did  it,  he  states  a  legal  conclusion,  and 
if  his  report  shall  be  excepted  to  because  he 
did  not  legally  advertise,  then  it  is  the  duty  of  the 
Court  to  require  him  to  produce  the  advertisement  or 
account  for  their  absence,  and  show  aliunde  the  facts 
of  the  advertisement,  that  the  Court  may  be  enabled 
to  determine  from  the  facts  whether  the  advertise- 
ment was  regular  and  according  to   law. 

The  report  is  merely  an  affirmative  statement  that 
the  Master  has  performed  certain  acts  to  which  parties 
in  interest  may  tender  an  issue  by  exceptions,  putting 
upon  party  claiming  under  the  report,  or  insisting 
upon  its  correctness,  the  onus  of  proving  the  affirma- 
tive   to    the    legal    satisfaction   of   the   Court.       If  the 
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hold  that  the  excepting  party  must  make  good  his 
negative,  we  may  impose  upon  him  an  impossibility, 
as  he  might  examine  all  the  competent  witnesses  in 
a  community,  and  be  able  to  show  only  that  they 
did  not  know  of  the  advertisement.  On  the  other 
hand,  if  the  Master  must  prove  his  affirmance,  he 
must  only  produce  papers,  the  possession  of  which  he 
is   supposed  to   have. 

The  example  of  a  motion  against  a  sheriff  for  a 
failure  to  return  an  execution,  in  which  the  burden 
of  proof  is  upon  the  party  making  the  motion,  is, 
it  occurs  to  me,  not  applicable,  as  in  such  case  the 
motion  involves  the  affirmation  that  the  execution  had 
been  'issued  and  come  to  the  hands  of  the  sheriff, 
and  was  by  him  retained,  all  of  which  are  matters 
of  record  in  the  Court  from  which  the  execution 
should  issue,  or  rather  are  matters  of  which  to  keep 
a  docket  it  is  made  the  duty  of  the  Clerk  of  the 
Court.  This  docket  contains  the  evidences  of  the 
official  conduct  of  the  sheriff,  and  is  in  the  custody 
of  an  officer  different  from  the  sheriff,  appointed  by 
law   for   the   purpose. 

The  charge  of  a  failure  to  return  is  a  charge  of 
having  received  and  of  still  retaining  beyond  the 
time  presciibed,  a  distinct  affirmation  in  every  par- 
ticular. The  Clerk,  and  not  the  sheriff,  is  the  cus- 
todian of  the  execution  after  its  return,  if  the  time 
for  the  return  has  elapsed,  and  it  is  not  with  the 
Clerk    or     has    not    been     returned    to    him,     this     is 

affirmative   proof  that   the   sheriff  wrongfully  retains  or 
27 
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fails  to  return.  The  mere  description  of  an  action 
by  negative  words  does  not  necessarily  make  the  proof 
supporting  it  negative. 


Smith  v.  Wiley. 

1.  Contract.    Mutual  and  independent.    Lease.    Construed.    Plain- 

tiff agreed  to  keep  up  fences,  defendant  was  to  pay  rent,  charge 
that  failure  to  keep  up  fences  relieved  defendant  from  paying 
rent,  error. 
Held,  the  contract  is  a  mutual  and  independent  covenant,  where 
either  party  may  recover  damages  from  the  other,  for  the  in- 
jury he  may  have  sustained  by  breach  of  the  covenants  in  his 
favor.  ■  ' 

2.  Samb.    Same.    Cross-^iction.    It  is  no  excuse  for  the  defendant 

to  allege  a  breach  of  th6  covenants  by  the  plaintiff  in  bar  of 
his  action,  the  defendant  has  his  right  of  separate  action  to 
prove  and  recoup  his  damages. 
Case  cited :    2  Pars.  Cont.,  531,  532. 


FROM   LINCOLN. 


Appeal  from  the  Circuit  Court.      Wm.   L.  Adams, 
Judge,   by  interchange. 

Woods  &  Dismukes,  Colyar,  Marks  and   New- 
man for  Smith. 

M.  B.  Martin,  Kercheval  and    E.  Cooper    for 
Wiley. 

Sneed,  J.,  delivered  the  opinion  of  the  Court. 

The  action  is  upon  a  written  contract  of  rent,  by 
which  the  plaintiff  bound  himself  to  repair  the  fences 
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around  the  premises  and  to  build  cabins  and  such 
other  improvements  thereon,  and  the  defendant  bound 
himself  to  pay  a  part  of  ^  the  crop  produced  for  rent 
and  to  surrender  the  premises  at  the  end  of  the  year. 
The  plaintiff  declares  alone  on  the  written  contract. 
The  defendant  pleads  in  bar  the  non-performance  by 
plaintiff  of  his  part  of  the  contract,  by  which  he  was 
damaged,  with  the  general  issue  and  pleas  of  set-off 
and  payment,  upon  all  of  which  issue  was  taken. 
The  defendant  went  into  possession  and  held  and  cul- 
tivated the  land  during  the  year,  and  refused  to  pay 
any  rent.  Much  proof  was  taken,  tending  to  show 
that  the  plaintiff  did  not  perform  his  contract  in  part, 
and  that  the  defendant  suffered  damage  in  the  loss 
of  a  part  of  his  crop.  The  verdict  and  judgment 
were  for  the  defendant,  the  verdict  finding  "the  issue 
in  favor  of  the  defendant,  and  that  the  plaintiff  is 
not  entitled  to  damages  against  the  defendant,  as 
alleged  in  the  declaration,'^  and  judgment  was  pro- 
nounced accordingly.  The  Court,  among  other  things, 
charged  the  jury  that  "if  they  found  from  the  proof 
that  the  plaintiff  has  failed  or  refused  to  perform  his 
part  of  the  contract,  in  whole  or  in  part,  then  you 
will  find  in  favor  of  the  defendant.'^  This  was  error. 
The  contract  sued  on  does  not  belong  to  that  class 
of  covenants  called  conditional  and  dependent,  in 
which  the  performance  of  one  depends  upon  the  prior 
performance  of  another,  but  to  the  class  known  in 
the  law  as  mutual  and  independent  covenants,  where 
either  party   may   recover  damages   from  the  other  for 
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the  injury  he  may  have  sustained  by  a  breach  of  the 
covenants  in  his  favor,  and  where  it  is  no  excuse  to 
the  defendant  to  allege  a  breach  of  the  covenants  of 
the  plaintiff  in  bar  of  his  action.  The  effect  of  the 
charge  is  to  exonerate  the  defendant  from  any  liability 
whatever  for  the  slightest  breach  of  the  plaintiff's 
covenants,  whether  the  defendant  had  been  actually 
damaged  or  not,  and  leave  him  to  the  use  and  en- 
joyment of  the  plaintiff's  property  for  nothing.  If 
actually  damaged  by  the  plaintiff's  non-performance  of 
his  covenants,  the  defendant  has  the  right  of  separate 
action,  or  his  right  in  this  action,  to  prove  and  re- 
coup his  damages,  and  the  jury  should  have  been  so 
instructed.  The  reason  of  the  rule  of  law  is,  tjiat 
where  a  person  has  received  a  part  of  the  considera- 
tion for  which  he  entered  into  the  agreement,  it 
would  be  unjust  that  because  he  has  not  had  the 
whole  he  should  therefore  be  permitted  to  enjoy  that 
part  without  paying  for  it.  The  law,  in  such  case, 
obliges  him  to  perform  the  agreement  on  his  part, 
and  leaves  him  to  his  remedy,  by  recoupment  or 
otherwise,  to  recover  any  actual  damage  he  may  have 
sustained  in  not  having  received  the  whole  considera- 
tion. 2  Pars.  Cont.,  631,  532. 
Reverse  the  judgment. 
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A.  IsER  V.  P.  Cohen,  for  the  use  of  M.  Shyer,  Adm^r. 

1.  Blank  endobsement.    Liability  created  by.    May  be  enlarged  by 

parol  evidence.  While  it  is  true  that  an  endorsement  in  blank, 
in  the  absence  of  any  proof  of  a  different  contract,  implies  an 
obligation  to  pay  only  when  notice  of  protest  is  duly  given  the 
endorser,  yet  he  may,  by  bis  agreement,  enlarge  his  liability, 
and  it  is  competent,  upon  the  trial,  to  show  by  parol  evidence 
the  nature  and  extent  of  his  undertaking. 
Cases  cited :    11  Hum.,  360;  4  Sneed,  338. 

2.  Same.    Notice  of  non-payment.    Illustration.    Blum  made  his  note 

payable  to  plaintiff;  defendant  endorsed  his  name  on  the  back 
of  it.    Plaintiff,  who  was  present,  preferred  he  should  write 
on  the  face  as  surety.    Defendant  assured  plaintiff  his  liability 
would  be  the  same  as  if  his  name  was  on  the  face. 
Heldy  defendant  was  not  entitled  to  notice  of  non-payment. 

3.  Same.    New  trial.    It  would  be  a  dangerous  practice  to  grant  a 

new  trial  upon  the  unsupported  affidavit  of  defendant,  that 
plaintiff  had  sworn  falsely  and  thereby  surprised  him. 


FROM    DAVIDSON. 


Appeal  from  the  Circuit  Court;  Eugene  Cary, 
Judge. 

Neil  S.  Brown  for  Iser. 

Bate  &  Williams  for  P.  Cohen. 

Deaderick,  J.,  delivered  the  opinion   of  the  Court. 

This  is  an  action  upon  a  promissory  note  made 
by  R.  D.  Blum,  payable  to  Pauline  Cohen,  and  en- 
dorsed by   plaintiff   in   error. 

At  July  Term,  1869,  of  the  Circuit  Court  of  Da- 
vidson  County,  the  parties,  waiving  the  intervention  of 
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a  jury,  submitted  the  law  and  the  facts  of  the  cause 
to  the  determination  of  the  Circuit  Judge.  His 
Honor  gave  judgment  in  favor  of  plaintiff  for  J729.25, 
being  the  amount  of  the  note  and  interest,  less  the 
amount  of  a  small  credit  endorsed  upon  the  note. 
From  this  judgment,  the  Court  having  refused,  upon 
the  motion  and  affidavit  of  Iser,  to  grant  a  new  trial, 
defendant  has  appealed.  Iser's  signature  is  in  form 
an  endorsement  of  the  note,  but  he  is  declared  against 
as  a  joint  maker  or  co-promissor  with  Blum,  and 
upon  the   facts  of  the  case    as  stated   by   Mrs.   Cohen. 

The  facts  connected  with  the  note,  as  stated  by 
Mrs.  Cohen,  are,  that '  it  was  made  for  money  loaned 
to  Blum,  for  which  Iser  was  to  become  his  surety; 
that  afler  Blum  had  signed  the  note,  Iser  wrote  his 
name  on  the  back,  and  that  she  objected,  and  wanted 
him  to  sign  on  the  face,  under  Blum's  name.  Iser 
replied,  it  was  the  same  thing  as  if  he  had  signed 
his  name  at  the  bottom,  after  Blum's,  and  that  his 
signing  on  the  back  made  no  difference.  Witnesses, 
Blum  and  Iser,  were  present  together  when  the  note 
was  signed  and  delivered  to  her.  That  Blum  was 
insolvent  at  the  time,  and  she  let  the  money  go  on 
Iser's  credit. 

Witness  further  stated  that  she  called  upon  Iser 
after  the  note  fell  due  to  pay  it,  and  that  he  said 
he  could  not  pay  it  then,  but  would  pay  some,  and 
did  pay  $8.50.  This  sum  was  credited  on  the  note 
as  received  of  Iser,  January,  1868.  The  note  was 
not  protested   until  about  a  year  after  it  fell  due. 
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Upon  the  foregoing  facts  we  think  the  judgment 
of  the   Circuit  Judge  was  correct. 

While  it  is  true  that  an  endorsement  in  blank,  in 
the  absence  of  any  proof  of  a  different  contract,  im- 
plies an  obligation  to  pay  only  when  notice  of  pro- 
test is  duly  given  the  endorser,  yet  he  may,  by  his 
agreement,  enlarge  his  liability,  and  it  is  competent, 
upon  the  trial  of  the  cause,  to  show,  by  parol  evi- 
dence, the  nature  and  extent  of  his  undertaking.  JLl 
Hum.,   360;    4  Sneed,   338. 

The  substance  of  Iser's  assurance  to  Mrs.  Cohen 
was,  that  he  would  be  bound,  in  the  same  manner 
and  to  the  same  extent  that  Blum  was  bound,  by 
writing  his  name  upon  the  face  of  the  note,  and  upon 
this  assurance  Mrs.  Cohen  accepted  the  note  and  parted 
with   her  money. 

It  was,  therefore,  not  necessary,  in  order  to  hold 
Iser  liable,  that  the  note  should  have  been  protested. 
Nor  is  it  necessary  to  determine  whether  the  payment 
made  by  Iser,  and  his  declarations  at  that  time,  con- 
stituted a  waiver  of  the  necessity  of  protest  and 
notice. 

It  is  insisted  on  behalf  of  Iser  that  the  Court 
ought  to  have  granted  him  a  new  trial  for  the  rea- 
sons  disclosed   in   his   affidavit. 

The   affidavit    states    that    defendant   was  absent    at 

'  the  time   of    the    trial,   because   of    illness,   and    if    he 

had    been  present  he   could  have  proved,   by  his   own 

oath,  that    he   did    not  waive  the  necessity   of    protest 

of    the    note,   and    that    he    did    not    know    that    any 


424  NASHVILLE: 


A.  Iser  V,  P.  Cohen,  for  the  use  of  M.  Shyer,  Adm'r. 

attempt  would  be  made  to  prove  a  waiver  of  protest 
and  notice^  and  that  he  now  learns  a  pretended  credit 
of  $8.50  appears  on  the  note^  and  that  no  such  pay- 
ment  was  ever  made  by  him. 

Neither  Blum  nor  Iser  was  examined  upon  the 
trial,  nor  was  any  effort  made  to  continue  the  cause, 
for  want  of  testimony  or   upon   other  ground. 

The  facts  proved  upon  behalf  of  plaintiff  were 
sul^stantially  alleged  in  the  declaration;  the  note  was 
on  file  and  showed  the  credit  of  "$8.50  paid  by  Iser, 
January,  1868,"  so  that  we  do  not  think  that  plain- 
tiff in  error  can  claim  that  he  was  surprised  by  the 
testimony  of  Mrs.  Cohen.  The  declaration  and  the 
endorsement  of  the  credit  upon  the  note,  on  file  in 
the  case,  were  ample  notice  to  him  that  he  might 
expect  the  plaintiff  to  introduce  proof  to  support  the 
case  made  by  the  pleadings.  And  it  would  be  a 
most  dangerous  precedent  to  grant  a  new  trial  upon 
the  affidavit  of  the  losing  party,  unsupported  by  other 
proof,  that  the  testimony  of  the  witnesses  of  his  ad- 
versary was  false. 

Upon  the  whole,  we  think  the  justice  of  the  case 
has  been  attained,  and  we  affirm  the  judgment. 
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Bills  and  Notes-  Construction  of  language  in.  Note  in  these  words : 
"$200.  One  day  after  date  I  promise  to  pay  J.  D.  Walling 
two  hundred  dollars,  borrowed  money,  in  State  Bank  of  Ten- 
nessee and  Kentucky.  This,  6th  of  March,  1863.'' 
Held,  That  the  words,  *'  in  State  Bank  of  Tennessee  and  Ken- 
tucky," were  intended  to  be  descriptive  of  the  funds  borrowed 
and  not  of  the  funds  in  which  the  note  was  to  be  paid. 

2.  Justice  op  the  Psace.  His  po'^cer  to  alter  his  Judgment  after  it 
has  been  rendered.  Where  a  Justice  rendered  a  Judgment  for 
the  amount  due  on  the  note,  and  added  the  words,  "  to  be  dis- 
charged in  Tennessee  and  Kentucky  Bank  notes,"  and  about  a 
week  after  the  execution  had  been  stayed  by  defendant,  at  the 
instance  of  the  plaintiff  in  the  Judgment,  the  Justice  struck 
out  and  erased  the  above  words. 
Held,  There  was  no  error  in  this. 


FROM  WARREN. 


Appeal  from  the  Chancery  Court.  A.  S.  Marks^ 
Chancellor. 

CoLYAR,  RowEN  &  WoMACK  for  Womack. 

"W.  E.  B.  Jones  for  Walling. 

Sneed^  J.,  delivered  the  opinion  of  the  Court. 

On  the  5th  of  March,  1863,  in  the  County  of 
Warren,  Tennessee  Womack,  the  wife  of  the  com- 
plainant (J.  J.  Womack),  the  latter  being  then  absent 
in  the  military  service,  borrowed  of  defendant  two 
hundred    dollars,    of    which    $186    was     in    Bank    of 
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Tennessee  notes^  and  $16  in  bank  notes  of  the  State 
of  Kentucky^  and  she  then  and  there  executed  a 
promissory  note  signed  by  herself  and  A.  C.  Wom- 
ack  for  the  amount  so  borrowed  and  delivered  it  to 
the   defendant.      The   note  was  in  the   form  following: 

"$200.00.  One  day  after  date  we  promise  to  pay 
J.  D.  "Walling  two  hundred  dollars  borrowed  money 
in  State  Bank  of  Tennessee  and  Kentucky.  This, 
5th  March,  1863.  "Tennie  G.  Womack. 

"A.  C.  Womack.'' 

On  the  2d  of  May,  1868,  a  judgment  was  ren- 
dered on  the  note  by  a  Justice  of  said  county  against 
the  original  parties  thereto,  and  against  the  complain- 
ant (J.  J.  Womack),  who  had  signed  the  note  while 
it  was  in  the  hands  of  the  officer  for  collection. 
The  judgment  was  for  the  amount  due  on  the  note, 
with  the  words  added:  "To  be  discharged  in  Ten- 
nessee and  Kentucky  bank  notes."  The  execution 
was  duly  staid  at  the  instance  of  the  complainant 
(J.  J.  Womack).  About  a  week  afterwards  the 
defendant  (Walling),  who  was  the  plaintiff  in  the 
judgment,  upon  being  informed  as  to  the  character  of 
the  judgment  rendered  by  the  Justice,  called  upon 
the  Justice  and  complained  of  the  form  of  the  judg- 
ment, and  said  if  it  was  not  changed  he  would  carry 
the  case  into  the  Circuit  Court.  The  Justice  there- 
upon erased  so  much  of  the  judgment  as  indicated 
the  character  of  the  funds  it  was  to  be  paid  in, 
thus  leaving  it  a   judgment  in  legal  form,  payable   in 
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dollars.  An  execTition  was  in  time  issued  upon  this 
judgment;  and  the  officer  states  that  the  complainant 
promised  to  pay  it  if  it  could  be  held  up  for  a 
while.  In  the  meantime,,  however,  the  complainant 
filed  this  bill  setting  forth  said  erasure  of  the  judg- 
ment as  a  wrongful  act  of  the  defendant,  claiming 
that  said  note  was  payable  in  bank  paper,  and  pray- 
ing to  have  the  matter  adjusted  in  the  Court  of 
Equity,  upon  the  basis  of  the  alleged  depreciated 
value  of  bank  notes  at  the  time  of  the  transaction. 
The  defendant  answered,  and  denies  that  said  note 
was  payable  in  bank  notes ;  asserts  that  the  words 
therein  employed  were  merely  descriptive  of  the  kind 
of  funds  loaned;  denies  all  fraudulent  or  wrongful 
interest  in  procuring  said  erasure,  and  insists  that  at 
the  time  of  said  transaction  the  funds  loaned  were 
at  par  with  United  States  Treasury  notes  in  said 
County  of  Warren.  The  Chancellor  granted  the  relief 
as  prayed,  fixing  the  value  of  said  bank  notes  as 
sixty  cents  on  the  dollar.  The  defendant  has  appealed. 
Other  questions  are  raised  by  the  bill  and  answer, 
but  as  the  case  is  presented  to  us,  no  other  question 
need  be  considered.  Much  proof  is  taken  as  to  the 
value  of  the  kind  of  funds  borrowed  at  the  time  of 
the  transaction,  and  it  is  settled  by  the  weight  of 
it,  as  we  think,  that  in  the  common  trading  transac- 
tions at  the  time,  in  Warren  County,  the  funds  bor- 
rowed were  at  par  with  United  States  currency.  The 
decree  of  the  Chancellor  assumes  that  the  note  in 
question    was    payable    in    bank    notes,    and    that    the 
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defendant  perpetrated  a  fraud  in  prcfburing  the  erasure 
in  the  judgment  of  the  Justice.  In  both  of  these 
conclusions  we  think  the  Chancellor  was  in  error. 
And  we  think  the  equities  of  these  parties  must 
depend  upon  the  construction  of  the  promissory  note. 
If  it  was  the  intention  of  the  parties  that  the  note 
should  be  payable  in  bank  paper  currency,  the  Chan- 
cellor's decree  has  properly  adjusted  those  equities, 
notwithstanding  his  mistaken  assumption  of  a  fraudu- 
lent purpose  in  the  defendant  in  procuring  the  eras- 
ure. The  contract  is  to  be  construed  according  to  its 
intention,  and  this  intention  ^is  to  be  ascertained  from 
the  words  used,  aided  by  the  light  of  surrounding 
circumstances.  The  note  binds  the  makers  to  pay 
"two  hundred  dollars  borrowed  money  in  State  Bank 
of  Tennessee  and  Kentucky."  We  can  devise  no 
aid  from  the  punctuation  of  the  instrument,  for  it  is 
devoid  of  it,  though  punctuation,  as  has  been  said, 
is  but  a  fallible  guide  for  the  interpretation  of  a 
writing.  An  instrument  should  be  construed  accord- 
ing to  grammatical  rule,  but  whether  written  in  dero- 
gation of  the  strict  rules  of  grammar,  or  in  strict 
conformity  to  grammatical  rule,  the  intention  of  it  if 
it  be  manifest,  must  prevail.  All  relative  words  are 
in  general  as  a  rule  of  grammar,  referable  to  the 
next  antecedent,  but  this,  though  a  rule  of  grammar, 
is  not  a  rule  of  law,  if  the  writing  shows  plainly 
that  an  earlier  antecedent  was  intended.  2  Pars. 
Cont.,  518.  It  is  shown  in  this  case  that  at  the 
time   of   the    contract,   bank   notes    were    par  funds    in 
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the  daily  transactions  of  trade,  and  thus  far  we  may 
safely  assume  that  the  intention  of  these  parties  was 
to  pay  and  to  collect  in  par  funds.  United  States 
Treasury  notes  were  at  that  time  part  of  the  circu- 
lating medium,  and  coin  having  disappeared  from  cir- 
culation, was  no  longer  a  standard  of  value  in  daily 
traffic,  but  as  we  judicially  know,  was  merely  bought 
and  sold  as  a  merchantable  commodity.  Confederate 
money  was  also  a  depreciated  currency  at  the  time, 
and  United  States  Treasury  notes.  Confederate  Treas- 
ury notes  and  State  Bank  paper  constituted  the  only 
currency  of  the  people.  The  latter  being  at  par 
with  the  United  States  currency,  according  to  the 
weight  of  the  proof,  and  the  Confederate  currency 
being  depreciated,  and  the  lawfulness  of  its  circulation 
being  in  doubt,  are  facts,  we  think,  which  afford  an 
explanation  of  the  peculiar  phraseology  of  the  note 
in  question.  In  the  absence,  therefore,  of  any  express 
obligation  or  contract  to  pay  in  bank  paper,  we  hold 
that  the  words  "State  Bank  of  Tennessee  and  Ken- 
tucky," as  used  in  this  note,  are  qualified  and 
explained  by  the  word  "borrowed,"  and  are  descrip- 
tive of  the  character  of  funds  borrowed,  and  not  of 
the  money  to  be  paid.  If  we  could  lawfully  derive 
any  assistance  from  the  parol  proof  in  aid  of  this 
interpretation,  we  think  the  weight  of  it  shows  that 
such  was  the  intention  and  understanding  of  the  par- 
ties. But  we  rest  our  conclusions  alone  upon  the 
phraseology  of  the  paper  and  the  intention  of  the 
parties,   as    it    can    be    gathered   from    the   surrounding 
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circumstances.  We  hold,  therefore,  that  the  note 
should  be  read  as  if  it  were  written  for  the  pay- 
ment of  two  hundred  dollars,  in  consideration  of  that 
amount  in  Tennessee  and  Kentucky  Bank  paper,  bor- 
rowed by  the  complainant  of  the  defendant,  which 
being  then  at  par  with  United  States  currency,  is 
now  collectable  in  that  currency.  It  is  in  doubt 
upon  the  proof  whether  the  complainant  did  not 
assent  to  the  erasure  of  the  judgment  of  which  he 
now  complains.  The  defendant  positively  asserts  it, 
but  complainant  denies  it,  and  in  view  of  the  com- 
plainant's long  acquiescence  in  it,  and  his  ultimate 
promise  to  pay  the  execution  issued  upon  the  judg- 
ment as  rendered,  he  may,  perhaps,  in  strict  law,  be 
precluded  from  now  denying  it.  But  however  this 
may  be,  the  defendant,  in  suggesting  said  erasure, 
was  merely  insisting  upon  a  legal  right,  and  it  was 
but  the  duty  of  the  Justice  to  amend  his  judgment 
by  striking  out  words  which  were  not  lawfully  a 
part  of  it,  but  which  we  have  held  were  mere  sur- 
plusage. All  judgments  for  money  are  by  our  law 
to  be  rendered  in  dollars,  and  a  judgment  payable 
in  bank  paper  would  be  a  nullity. 

The  decree    is    reversed,    the    bill    dismissed.       The 
complainants  will  pay  the  costs. 
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Petee  Moinett  v.  Lewis  Days. 

Statement  of  Case:  Moinett  came  to  Tennessee  to  buy  lands, 
Days  pretended  to  be  his  friend,  in  helping  him  to  make  the 
purchase  of  a  farm,  the  property,  in  fact,  belonged  to  Mr. 
Longmiller ;  the  transaction  was  completed  with  Arlege,  who 
assigned  the  $400  note  of  Moinett  for  purchase  money  to  Days 
as  his  share  in  the  profits  on  the  sale.  Moinett  seeks  to  enjoin 
the  collection  of  the  same. 

1.  Principal  and  agent.     Whca  constitutes.    Days,  under  the  cir- 

cumstances of  this  case,  is  the  agent  of  Arlege  to  sell  the  land, 
and  received  the  $400  note  as  his  part  of  the  profits  on  the 
speculation . 

2.  Same.    Same.    Agent  not  entitled  to  profits.     When.    Where  a 

party  acts  as  agent  of  another,  he  will  not  be  entitled  to  make 
a  profit  for  himself  by  taking  advantage  of  his  position;  he 
holds  such  profits  for  the  benefit  of  the  party  whose  confidence 
he  has  abused.  In  cases  of  fraud  and  undue  advantage  the 
rale  is  rigidly  enforced.  The  collection  of  the  note  is  perpetu- 
ally enjoined. 
Cases  cited :  Kuch  v.  Sanford  and  Fox  v.  Macrith,  1  Lead.  Cases 
in  £q.,  97,  208. 


FROM   FRANKLIN. 


Appeal  from  the  Chancery  Court.     B.  M,  Tillman, 
Chancellor. 

Mabks  &  FiTZPATRiCK  for  Moinett. 

Jno.  Frlzzell  for  Days. 

Freeman,  J.,   delivered  the  opinion  of  the   Court. 

This   bill    is  filed    to   enjoin  the  collection  of,   and 
have    delivered    up    and    cancelled,  a    note    for    about 
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$400,  alleged  to  have  been  fraudulently  obtained  under 
substantially   the   following  circumstances: 

Moinett  and  another  Frenchman  came  from  Ohio 
to  Tullahoma  seeking  to  buy  homes.  Days,  who  bad 
lived  in  the  country  perhaps  six  or  seven  years,  hear- 
ing of  their  arrival,  desired  to  make  their  acquaint- 
ances under  the  pretext  of  befriending  them  and  ren- 
dering them  assistance  in  the  purchase  of  homes  at 
reasonable  prices.  He  professed  to  be  anxious  to  aid 
in  procuring  Northern  immigrants  to  that  section  of 
the  country,  indicating  prejudices  decidedly  in  their 
favor  and   against  the   native  citizens. 

The  proof  shows,  by  a  decided  preponderance,  that 
Moinett  was  induced  by  the  professions  of  disinter- 
estedness and  disposition  to  serve  men  coming  from 
the  North  free  of  charge,  actuated  by  the  laudable 
motive  of  protecting  them  from  frauds  and  advantage 
being  taken  of  their  ignorance  of  the  country  and 
the  people,  and  a  desire  to  introduce  what  he  deemed 
a  better  population  into  the  country,  to  place  himself 
under  the  advice  and  direction  of  said  Days,  and  to 
take  the  benefit  of  his  agency  and  assistance  in  pur- 
chasing the  desired  land.  The  two  Frenchmen  had 
gone  in  the  country  to  look  at  a  tract  of  land  which 
was  in  the  market,  and  on  their  return  Days  told 
them  he  had  found  a  place  to  suit  them,  of  about 
250  acres,  owned  by  one  Clem  Arlege,  that  he  asked 
$2,000  for  it,  and  that  it  was  cheap  at  that  price. 
Next  day  Arlege  came  to  the  town  of  Winchester, 
when  the  title  bond  was  executed — f  250  of  the  money 
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paid  in  cash,  a  note  for  $950  given  on  short  time, 
and  for  the  balance  of  the  money,  $800,  two  notes 
of  $400  each,  due  the  same  day,  were  given.  It 
seems  that  Moinett  had  possibly  some  suspicion  at 
this  division  of  the  last  note  in  rather  a  pecular  way, 
but  Days,  acting  as  his  friend  and  agent,  explained 
all  this  by  stating  that  Arlege  owed  him  $400,  and 
wanted  to  pay  him  by  assigning  one  of  the  notes  to 
him,   and  thus  the   matter  ended. 

It  turns  out  in  the  proof,  however,  that  when  the 
contract  was  agreed  on,  Arlege  did  not  own  the  land 
at  all;  had  learned  what  the  owner  would  take  for 
it,  Mr.  Longmiller,  to-wit,  the  sum  of  $1,200,  and 
had  probably,  after  he  learned  from  Days  this  chance 
to  sell,  got  Longmiller  to  agree  to  give  him  the 
preference  in  purchasing  it,  and  on  the  same  day 
Arlege  sold  to  the  two  Frenchmen;  he  bought  it  from 
Longmiller,  as  appears  from  the  deeds  and  bonds  in 
the  record,  paying  him  probably  the  $250  received 
from  Moinett  and  his  brother  Frenchman,  and  assign- 
ing the  $950  note  to  him  for  balance.  This  was  all 
well   enough. 

But    it    further  appears    in    the    proof,   beyond    all 

question,    that    the    disinterested    Days,  the   respondent 

in  this  case,  was  to   have,   and  did   get,   the  $400   for 

his  share  in   the  transaction,  and  this  note  is  the  one 

sought  to  be  enjoined  and  cancelled*       He,  it  is  true, 

somewhat    faintly   denies    this    in    his  answer,  but    his 

deposition  is  taken,  in  which  he  does  not  explain  how 

he    got    the    note,   although    it    had    been    shown    by 
28 
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complainants^  as  charged  in  the  bill^  that  the  note  was 
obtained  in  this  way.  In  addition  to  this^  his  testi- 
mony is  contradictory,  evasive  and  very  unsatis&ctory 
in  tone,  to  say  the  least  of  it.  Besides  it  is  shown 
that  Arlege  was  a  citizen  of  Winchester  when  the 
proof  was  being  taken,  and  conld  readily  have  ex- 
plained the  whole  transaction  in  reference  to  the  note, 
and,  in  addition,  could  have  shown  that  Days  was  not 
his  agent  for  obtaining  a  sale  of  the  land,  and  acting 
really  in  his  interest,  while  pretending  to  act  for  the 
strangers  he  had  undertaken  to  protect  from  unscrupu- 
lous traders. 

We  have  given  the  result  to  be  arrived  at  from 
the  whole  testimony  in  the  record,  and  from  it  we 
think  it  clear  that  Days  was  the  agent  of  Arlege 
to  sell  the  land,  and  got  this  $400  note  as  his 
part  of  the  profits  of  the  speculation;  that  at  the 
same  time  he  pretended  to  act  as  the  agent  of  the 
complainant  and  the  other  Frenchman,  and  thus  was 
enabled  to  carry  out  his  purpose,  by  confidence  re- 
posed in  him  by  them,  obtained  by  professions  of 
disinterested  motives. 

The  principle  is  now  well  settled,  that  a  party 
acting  as  agent  of  another  can  not  be  permitted  to 
make  a  profit  for  himself,  by  taking  advantage  of  his 
position,  as  that  it  needs  no  authority  to  sustain  it. 
The  cases  will  be  found  collected  in  notes  to  oases 
of  Kuoh  V.  Sandford  and  Fox  v.  Macrith,  1  Lead. 
Cases  in  Eq.,  97,  208.  That  such  party  holds  such 
profits    for    benefit  of   the    party  whose  confidence    he 
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has  abused  is  equally  well  settled;  and  where  circum- 
stances of  fraudulent  bad  faith  and  undue  advantage 
is  found;  the  rule  is  rigidly  enforced.  Applying  these 
familiar  principles^  we  have  no  difficulty  in  holding 
with  the  Court  below  that  the  injunction  granted  in 
this  case  should  be  made  perpetual;  and  the  note 
complained  of  be   delivered  up  to  be  cancelled. 

The    decree    below    is    affirmed    with  costs  of    this 
and    Court  below. 


G.  M.  Fooa  et  al  V.  The  Union  Bane  et  al. 

Statute  limiting  timb  as  to  banks.  Not  a  Statute  of  Limitations. 
Act  of  December  12, 1866,  void.  The  Act  of  December  12,  1866, 
entitled,  *'An  Act  to  expedite  the  distribution  of  the  effects  of 
banks  which  have  made  or  may  make  assignments  among  their 
creditors,"  is  not  a  Statute  of  Limitations.  The  statute  is 
unconstitutional  and  void. 


PROM  DAVIDSON. 


Appeal    from  the  Chancery  Court.      S.   D.  Frier- 
son,   Chancellor. 

R.   McP.  Smith    and    Jordan    Stokes    for    Note- 
holders. 

W.  F.  Cooper  for  Trustee. 

TuRNEY,  J.,  delivered  the  opinion  of  the  Court. 

The  Act  of  December,  12,  1866,  entitled,   "An  Act 
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to  expedite  the  distribution  of  the  effects  of  banks 
which  have  made  or  may  make  assignments  among 
their  creditors/'  is   not  a  Statute   of  Limitations. 

Such  statute  bounds^  circumscribes,  limits,  restricts. 
The  Act  before  us  has  no  such  quality;  but  on  the 
contrary,  merely  fixes  a  starting  point,  without  re- 
striction or  limitation  for  the  iuture.  By  it  no  time 
is  fixed  without  which  presentment  for  payment  shall 
be  made,  and  only  the  command  that  the  time  shall 
not  be  restricted   to   less  than   two  years. 

Embarrassed  only  by  this  limitation,  it  is  made  the 
duty  of  the  trustee  to  fix  the  time,  and  that  time  so 
fijced,  is  to  operate  as  a  Statute  of  Limitations,  leav- 
ing it  dependent  upon  the  peculiar  temperament  and 
disposition  of  the  trustee,  without  regard  to  the  inter- 
ests of  the  bank,   its  stockholders  or  creditors. 

One  trustee  might  fix  it  at  three,  another  at  ten, 
and  another  at  twenty  years,  and  if  the  Act  is  a  valid 
one,  all  parties  in  interest  are  bound.  If  it  is  ar- 
gued that  the  Courts  will  interfere  and  control  the 
action  of  the  trustee  in  the  event  the  evils  indicated 
are  likely  to  result,  it  is  answered,  we  meet  again 
precisely  the  same  difficulty  in  the  diversity  of  con- 
stitutions of  Chancellors,  and  will  have  as  many 
Statutes  of  Limitations  as  there  are  individual  trastees 
or  Chancery  Divisions,  subject  to  be  changed  with 
changes  of  incumbents.  Such  rules  could  not  be  the 
law  of  the  land. 

To  be  a  valid  law  a  Statute  of  Limitations  must 
be    fixed    and    arbitrary,   applying    equally    to    all    the 
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people  of  the  State  or  to  all  of  a  class,  defining  the 
outside  or  remotest  period  of  time  to  which  it  is 
directed,  and  not  merely  fixing  a  minimum  under 
which  it  shall   not   operate. 

This  statute  makes  the  trustee  both  legislator  and 
Judge.  To  him  it  is  given  to  prescribe  the  time 
within  which  the  creditor  shall  file  or  deposit  his 
claim,  and  to  him  it  is  given  to  determine  whether 
he  has  brought  himself  within  the  time,  creating 
branches  to  the  Legislative  and  Judicial  Departments 
unknown  to    the   Constitution. 

The  Act  is.  an  attempt  on  the  part  of  the  Leg- 
islature to  delegate  its  law-making  power  to  individ- 
uals, and  is  prohibited  by  the  Constitution,  of  which 
the   Legislature   is  the    creature. 

It  is  as  competent  for  the  Legislature  to  enact 
that  each  Court  in  the  State  shall  declare  what  time 
shall  bar  the  collection  of  a  debt  after  a  given 
period,   as  it  was  to  have  enacted  this  statute. 

To  do  either  is  to  create  as  many  new  Legisla- 
tures, with  limited  powers,  as  there  are  trustees  or 
Courts.       The  statute   is   unconstitutional    and  void. 

The  decree  of  the  Chancellor  is  affirmed  and  the 
cause  remanded  for  further  proceedings. 
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Athaia  and  Abagail   Starkey,    by    next    friend,    v. 

A.  R.   Hammer    and    Eichard    Belcher,    and 

Belcher  v.  A.  R.  Hammer,  Cassandra 

Starkey  et  al. 

1.  Practice.    Decrees  and  Judgments  may  be  attacked  collateralljf. 

When.  If  a  decree  for  the  sale  of  land  be  void  for  failure  to 
show  upon  its  face,  the  Couit  was  warranted  in  rendering  the 
same,  or  the  pleadings  are  insufficient  to  give  proper  Jurisdic- 
tion, the  sale  may  be  invalidated  by  a  collateral  proceeding. 

2.  Sahk.    Same,    Evidence,    But  the  evidence  which  guided  the 

Court  rendering  the  decree  can  not  be  looked  to  for  this  pur- 
pose. 
Cases  cited :    1  Head,  556;  10  Hum.,  208;  6  Hum.,  444;  5  Hum., 
313,315;  4Sneed,  371. 

3.  Sake.    Same,    Decree  void.     When*    Where  a  sale  of  land  for 

the  payment  of  debts  is  procured  by  an  administrator,  and  the 
decree  fails  to  show  the  estate's  liabilities,  to  whom  due,  or 
the  amount  of  assets  belonging  to  the  estate,  it  is  void  upon  its 
face. 

4.  Sale  of  land.    Belonging  to  persons  under  disability.     Witness 

purchaser  at.  Where  the  sale  of  land  is  decreed  under  the 
statute,  because  it  is  manifestly  to  the  interest  of  the  persons 
under  disability,  the  same  will  be  void  if  a  purchaser  of  the 
property  be  guardian,  next  friend,  or  witness. 

Code  cited :     i^  3,339,  3,333,  3,336,  3,338. 
6.  Same.    Same,    When  void.    Cloud  upon  title,    Hemedy,    While  the 
person  under  disability  may  bring  ejectment  for  the  land,  they 
are  not  confined  to  this  remedy,  but  the  Chancery  Court  has 
original  jurisdiction  to  remove  the  cloud  from  a  void  title. 

6.  Same.    Same,    Bents  and  profits.     Who  are  entitled  to.    Upon 

recovery  in  such  case  by  the  persons  under  disability,  they  will 
be  entitled  to  an  account  for  rents  and  profits  in  their  favor. 

7.  Arguendo.    Same,    Permanent  improvements.    Taxes,    The  party 

ejected  will  be  entitled  to  an  account  of  permanent  improve- 
ments, to  the  extent  they  have  enhanced  the  value  of  the  land, 
not  to  exceed  the  rents  and  profits,  and  also  for  the  taxes  paid. 

8.  Arguendo.    Same,     Widow^s  dower.    The  widow  not  filing  any 

bill,  and  being  estopped  by  having  procured  the  sale,  a  purchas- 
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er  of  the  land  will  be  entitled  co  the  dower  estate,  and  he  will 
not  be  allowed  an  account  on  ejectment  for  rents  and  profits 
or  taxes  paid,  therefore,  as  to  these  lands. 

9.  Arguendo.    Same.  Account  for  proceeds.  In  such  case  no  account 

can  be  had  as  to  money  that  has  been  paid  upon  debts  of  the 
estate,  where  the  administrator  is  not  a  party  to  complainant's 
bill. 

10.  Arguendo.  Same.  Bights  of  purchaser.  The  purchaser  under  a 
void  sale  of  this  character  will  be  entitled  to  have  such  sums 
as  were  paid  to  the  mother  as  guardian  of  the  children  (com- 
plainants in  this  case)  repaid  to  him,  but  the  amounts  received 
by  the  mother  herself  will  be  a  payment  on  the  dower  estate, 
not  to  exceed  the  value  of  the  same. 


FROM  WARREN. 


Appeal  from  the  Chancery  Court.  A.  S.  Marks, 
Chancellor. 

Savage  &  Swofford  for  Starkey. 

Murray  &  Spurlock  for  Hammer. 

W.  D.  Clift  and  W.  E.  B.  Jones  for  Belcher. 

Freeman,   J.,   delivered  the  opinion  of  the   Court. 

The  original  bill  in  this  case  is  filed  by  Athaia 
and  Abagail  Starkey,  by  next  friend,  as  heirs  of 
Isaiah  Starkey,  deceased,  to  set  aside  and  declare 
void  a  sale  made  by  the  Chancery  Court,  at  McMinn- 
ville,  in  the  year  1859  or  1860,  as  a  cloud  on  com- 
plainants'  title. 

Numerous  allegations  are  made  charging  that  the 
sale  was  made  or  procured  to  be  made  by  the  fraud 
and  connivance  of  defendant  (Hammer)  with  the  ad- 
ministrator of  Starkey,  and  that  the  mother  of  com- 
plainants was  induced    by  persuasion,    fraud    and   mis- 
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representation  of  said  Hammer  and  his  friends^  to 
submit  to  the  proceedings,  which  we  need  not 
specially  notice,  as  they  are  unnecessary  to  the  decis- 
ion  of   the   case,   in    the    view    we    have    taken   of   it. 

The  sale  sought  to  be  declared  void  by  this  pro- 
ceeding was,  had  under  a  bill  filed  by  Cassandra 
Starkey  and  Samuel  Hopkins  (the  first  widow  of 
Isaiah  Starkey,  and  the  latter  the  administrator  of 
said  Starkey,  though  he  is  not  so  styled  in  com- 
mencement of  the  bill,  yet  the  fact  appears  from  the 
body  of  it).  It  was  filed  against  the  heirs  of  said 
Isaiah  Starkey,  deceased,  and  alleges  substantially,  on 
the  part  of  said  administrator  that  he  had  sold  all 
his  intestate's  personal  estate,  except  two  little  negroes, 
and  that  the  personal  effects  that  have  come  to  his 
hands,  as  administrator,  are  inadequate  to  the  pay- 
ment of  the  debts;  that  after  exhausting  said  personal 
estate,  except  said  negroes,  there  will  remain  an 
unpaid  balance  of  from  two  to  three  hundred  dollars 
of  debts   against  the   estate. 

The  bill  represents  further  that  the  two  children, 
the  present  plaintifis,  were  of  very  tender  age,  and 
the  mother  was  their  guardian,  and  claims  that  the 
other  defendants  were  the  other  children  of  Isaiah 
Starkey,  and  had  been  advanced  in  his  life-time  their 
full  share  of  his  estate,  so  that  they  would  be 
entitled  to  the  entire  balance  of  his  realty,  subject  to 
the   widow's  dower. 

We  may  add  here  that  the  Chancellor  so  found 
and    decreed    accordingly,    from    which    there    was    no 
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appeal,  and  the  matter  rests  as  decreed.  It  appears 
from  the  bill  that  the  ancestor  left  them  two  tracts 
of  land,  one  in  Warren  County,  which  the  bill  sought 
to   sell. 

The  grounds  on  which  the  sale  is  sought  are 
first,  for  payment  of  debts,  second,  because  manifestly 
for  the  interests  of  the  minors  to  sell,  for  the  reasons 
given  in  the  bill.  We  need  not  at  present  notice 
the  reasons  given  in  the  bill,  why  it  is  claimed  the 
interests  of  the  minors  demanded  a  sale  of  this  tract 
of  land.  SuflBce  it  to  say,  that  if  sustained  by 
proper  proof  before  the  Chancellor,  they  would  in  a 
properly  conducted  proceeding  have  probably  furnished 
grounds  on  which  to  sustain  a  decree  for  a  sale. 
We  need  not  examine  the  question  as  to  whether  the 
proof  in  the  record  of  the  original  proceeding  was 
sufficient,  and  such  as  the  law  required.  As  we 
have  settled,  after  a  careftil  review  of  the  authorities 
and  cases  in  Tennessee,  in  the  case  of  Kendall  v. 
Frazer  Titus,  at  Jackson  last  term,  that  in  such  a 
proceeding  as  this,  seeking  to  attack  the  validity  of 
a  decree  for  sale  of  land  collaterally,  we  can  only 
look  at  the  pleadings  to  see  whether  it  alleges  suffi- 
cient ground  on  which  the  jurisdiction  of  the  Court 
to  make  the  sale  can  stand,  and  at  the  face  of  the 
decree  to  see  whether  upon  the  facts  assumed  to 
appear  by  the  Court,  whether  the  Court  was  author- 
ized to   make   the  decree   for  sale. 

The  jurisdiction  and  the  proper  facts  appearing  in 
the    decree,     as    found     to    exist    by    the    Chancellor, 
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whether  the  proof  warranted  his  conclusions  or  not, 
is  a  question  only  to  be  looked  to  on  a  direct  pro- 
ceeding   on    appeal    or  writ  of    error     to   reverse    the 

decree,  but  not  in  a  collateral  proceeding,  which 
would  amount  to  giving  jurisdiction  to  Courts  of 
only  equal  or  concurrent  jurisdiction  to  revise,  correct 
or  declare  void  the  decrees  made  by  like  Courts 
with  themselves.  In  other  words,  the  pleadings 
showing  the  jurisdiction  of  the  Courts  over  the  par- 
ties and  subject  matter,  and  the  decree  finding  facts 
to  exist,  which  authorized  the  action  of  the  Court, 
under  the  statutes  in  a  collateral  proceeding.  The 
decree  thus  made  must  stand,  regardless  of  whether 
there  was  sufficient  proof  on  which  it  should  have 
been  made  or  not.  This  principle  we  deem  per- 
fectly sound,  and  one  so  perfectly  based  on  uniform 
decisions  of  our  Courts  in  reference  to  decrees  and 
judgments  of  all  Courts,  from  a  Justice  of  the  Peace 
to  the  highest  tribunals,  that  we  do  not  deem  it 
necessary  to  again  review  the  question.  See  1  Head, 
555;  10  Hum.,  208;  6  Hum.,  444;  5  Hum.,  313, 
315;    4  Sneed,   371. 

The  only  questions  presented  on  this  branch  of 
the  case  are,  do  the  pleadings  on  their  faces  show 
jurisdiction  of  the  Court  over  the  subject  matter,  and 
allege  such  facts  as  would  give  the  Court  authority, 
if  made  out  by  proof  to  make  the  sales,  and  if  so, 
whether  the  decree  assumes  on  its  face  such  facts  as 
warranted  the   decree   made. 

"We    may  assume    that    on    a    fiiir    construction    of 
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the  allegations  of  the  bill  as  to  the  exhaustion  of 
the  personalty,  that  the  fact  is  charged  that  the  per- 
sonalty was  exhausted,  or  at  any  rate  so  clearly  ascer- 
tained to  be  insufficient  for  the  payment  of  debts, 
that  a  sale  of  the  land,  or  a  portion  of  it  at  least, 
was  necessrry  to  pay  a  balance  of  between  two  and 
three  hundred  dollars.  But  on  looking  at  the  decrees 
in  the  case,  we  find  that  on  the  27th  day  of  Septem- 
ber, 1859,  the  cause  came  on  to  be  heard,  when  a 
decree  was  entered  ordering  the  Clerk  to  report  instan- 
ter,   as  to   the   amounts   of    assets   and   debts,    and  on 

same  day  a  decree  for  sale  of  the  land  was  had. 

This  decree  fails  to  show  the  amount  of  debts  due, 
to  whom  due,  or  the  amount  of  assets.  Without 
noticing  other  defects  in  the  proceeding,  as  a  bill  to  sell 
land  for  the  payment  of  debts,  it  is  sufficient  to  say 
that  the  decree  6n  its  face  is  void,  not  showing  on  its 
&ce  such  &cts  as  authorized  the  Court  to  decree  the 
sale  as  required  by  the  case. 

The  bill,  however,  evidently  goes  mainly  on  the 
ground  that  a  sale  is  manifestly  to  the  interests  of  the 
minors.  The  bill  itself  alleges  a  state  of  facts,  as  we 
have  said,  that  probably  authorized  the  sale,  if  the  Court 
should  find  such  facts  made  out  by  the  proof  as  are 
alleged.  We  look  to  the  decree  and  find  it  assumes 
the  fact  to  be  shown  that  it  was  to  the  interest  of  the 
parties  to  sell  the  land,  and  under  the  rule  we  have 
laid  down,  we  are  not  at  liberty  to  look  into  the  proof 
to  see   whether  the  Chancellor  drew  the  correct   conclu- 
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sion  from  the  evidence.       We  need  not  further  examine 
this  aspect  of  the  case. 

It  appears,  however,  that  the  purchaser  (Hammer) 
was  one  of  the  witnesses  examined  on  the  question, 
whether  it  was  manifestly  to  the  interests  of  the  minors 
that  the  land  should  be  sold,  and  the  question  is 
then  presented  as  to  whether  this  renders  the  sale 
void  under  §  3,339  of  the  Code,  which  is  as  follows: 
''No  guardian,  next  £jpiend,  or  witness  in  such  a  cause 
shall  purchase  at  such  sale,  or  at  any  time  afterwards, 
until  five  years  from  the  removal  of  the  existing  disa- 
bilities; and  if  any  such  person  should  make  such  pur- 
chase, the  original  sale  shall  become  void,  and  the 
infant  or  married  woman  may  bring  ejectment  for  the 
land,  as  if  no  sale  had  been  made.^^ 

It  is  insisted  for  defendant  (Hammer)  that  this  sale 
is  not  made  under  the  provisions  of  the  chapter  of  the 
Code  from  which  the  above  section  is  quoted,  providing 
for  the  "sale  of  property  of  persons  under  disability;'* 
but  that  chapter  applies  alone  to  sales  of  such  property, 
where  the  object  is  re-investment  of  the  ftind.  But  it 
will  be  seen  on  looking  at  the  cases  in  which  such  sales 
may  be  made,  as  given  in  §  3,333,  that  there  are  two: 
First,  when  it  is  necessary  for  the  support,  education 
and  maintenance  of  the  person  under  disability;  second, 
wfien  it  is  manifestly  for  the  interest  of  such  persons — 
that  is,  on  other  grounds  than  provided  in  the  first 
instance  mentioned.  The  grounds  on  which  the  sale  in 
this  case  is  sought,  is   precisely  the  one  provided  for  in 
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this  chapter,  and  a  sale  for  this  purpose  must  conform 
substantially  with  its  provisions  as  provided  by  §  3,336, 
or  the  party  purchasing  will  not  get  a  valid  title.  In 
addition  it  will  be  seen  that  in  §  3,338  it  is  provided  that 
the  Court  shall  see  that  the  proceeds  are  re-invested  in 
lands,  bonds  of  this  State  or  of  the  United  States.  It 
is  also  provided  it  may*  be  loaned  out  on  good  mort- 
gages, showing  that  the  reinvestment  in  other  property 
was  not  the  sole  object  of  the  statute,  but  that  the 
money  itself  realized  from  the  sale  might  be  kept  and 
an  income  from  it  used  for  the  benefit  of  the  person 
under  disability.  It  is  urged  that  it  is  provided  in 
the  section  making  the  sale  void  when  purchased  by  a 
withess,  ''the  infants  or  married  woman  may  bring 
ejectment  for  the  land,'*  and  therefore  they  are  confined 
to  this  remedy.  We  can  not  so  restrict  the  statutes. 
This  remedy  is  given,  it  is  true,  but  was  not  intended 
to  be  exclusive,  or  to  oust  the  Chancery  Court  of  its 
original  jurisdiction  to  remove  a  cloud  from  a  valid 
title.  The  object  of  the  statute  was  to  prevent  pur- 
chases by  witnesses  who  had  given  evidence  tending  to 
show  the  necessity  of  the  sale,  and  for  this  purpose 
they  are  forbidden  to  buy,  and  their  purchase  declared 
void,  and  we  can  but  enforce  the  provisions  of  the 
statute.  The  sale  is  therefore  void  for  this  reason,  as 
to  the  minors,  and  they  will  be  entitled*  to  a  decree  for 
the  land  and  an  account  of  rents  and  profits  in  their 
favor,  and  respondents  will  be  entitled  to  an  account 
of  permanent  improvements,  to  the  extent  that  such 
improvements  have  enhanced  the  value  of  the  land,  the 
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value. of  the  improvements  not  to  exceed  the  rents  and 
profits,  and  also  taxes  paid.  This  extends,  however, 
only  to  so  much  of  the  land  as  'is  not  included  in  the 
widow^s  dower. 

As  to  the  widow's  dower,  she  not  having  filed  any 
bill,  and  probably  being  bound  anyway  by  way  of 
estoppel  by  the  sale  procured  by  herself,  the  purchaser 
will  be  entitled  to  this  land  during  her  life. 

It  appears  further  in  this  case  that  various  sums 
have  been  paid  into  Court  by  Hammer,  the  purchaser. 
He  will  be  entitled  to  have  such  sums  as  were  paid 
to  the  mother  as  guardian  for  the  children  accounted 
for  and  repaid  him,  and  such  sums  as  may  have 
been  paid  or  received  by  the  widow  herself  will  be 
a  payment  on  the  dower  interest,  not  exceeding  value 
of  dower  interest. 

Belcher,  the  purchaser  from  Hammer,  has  filed  his 
bill,  consolidated  and  heard  with  the  case,  in  which 
he  seeks  to  attach  land  and  efiects  of  Hammer,  te 
reimburse  himself  for  purchase-money  paid  by  him. 
As  he  loses  the  land  except  the  dower  interest,  he 
will  be  entitled  to  a  decree  against  Hammer  for  all 
the  money  paid  by  him,  except  for  value  of  dower 
interest,  which  he  retains,  and  for  sale  of  the  prop- 
erty attached,  and  also  have  all  money  that  may  be 
found  coming  to  Hammer  on  account  taken  or  under 
control  of  the  Court,  appropriated  to  his  reimburse- 
ment. 

No  account  can  be  taken  as  to  the  money  that 
may  have    been    paid    on  debts  of  estate   of    Starkey^ 
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as  the  administrator  is  not  a  party  to  this  bill  of 
complainants  in    any   way. 

The  two  cases  will  be  remanded  to  the  Chancery 
Court,  to  be  proceeded  in,  when  proper  accounts  as 
directed  can  be  taken,  and  such  others  as  may  be 
necessary  to  ascertain  and  effectuate  the  rights  of  the 
parties  to  the  original  bill  as  well  as  of  the  com- 
plainant. Belcher,  the  purchaser  in  the  second  bill 
filed. 

Respondent  (Hammer)  will  pay  the  costs  of  the 
original  bill  in  this  Court  and  in  the  Court  below, 
and  also   of  the  bill  filed  by  Belcher. 


Bank  op  Commerce  v.  Rees  W.  Porter. 

1.  Pleading.      Plea    of    non-assumpsit.      What     defences     admis- 

sible Hnder.  In  an  action  of  assumpsit  for  money  loaned, 
deposited,  and  for  money  due  and  owing  upon  previous  dealing 
between  the  parties,  a  plea  of  non-assumpsit  is  sufficient  to  admit 
all  defences,  as  it  puts  in  issue  the  allegation  that  there  is 
any  thing  due  upon  previous  dealings.  It  is  a  natural  and  legit- 
imate answer  also  to  show  under  a  general  denial  that  nothing 
is  due  to  plaintiff  by  a  counter  assumpsit  purely  defensive,  and 
not  as  a  cross-action. 

2.  Res  Judicata.     Usury,    Surety  not  entitled  to  benefit  of.     When, 

Under  a  replication  of  res  Judicata,  it  is  insisted  that  because 
the  paper  in  controversy  was  held  to  be  void  in  a  suit  by  the 
bank  against  Breen  &  Bradley,  the  Bank  is  estopped  from  seek- 
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Ing  a  recovery  against  Porter.    This  would  be  so  if  Porter  was 
a  surety  upon  the  paper,  but  since  he  is  a  principal,  the  rule 
does  not  apply. 
Oases  cited:    Gill  v.  Morris,  MS.  at  Knoxville. 


FROM   DAVIDSON. 


Appeal    from   the   Circuit   Court.      Eugene   Caby, 
Judge. 

Jno.   Reid   and  A.   L.  Demoss  for   Bank  of  Com- 
merce. 

Neil  S.  Brown  and  Ed.  Baxter  for  Porter. 
TuRNEY,  J.,  delivered  the  opinion  of  the  Court- 
To  the  May  Term,  1861,  of  the  Circuit  Court 
for  Davidson  County,  Rees  W.  Porter  sued  the  plain- 
tiff in  error  in  an  action  of  assumpsit.  As  it  be- 
comes necessary  to  the  consideration  of  the  questions 
presented,   we  give  the  declaration   in   its  words. 

^'  The    plaintiff    sues    the    defendant    for    twenty-one 
hundred  dollars,   which,   he    says,    is    due    from    it  on 

the  day  of  ,   185-,  by  account,   for  money 

before  that  time  deposited  with  the  defendant,  and 
for  money  loaned,  and  for  money  due  and  owing  upon 
preoioua  dealings  between  them,  which  said  sum  of 
money,   with   interest  thereon    is   now   due." 

To     this    declaration    were     pleaded     non-assumpsit, 
payment  and  set-off. 

In    the    view    we  take   of   the    case,   it  is   unneces- 
sary to   notice  the   third    plea,   which  is   at   least   very 


DECEMBER  TERM,  1872.  449 

Bank  of  Commerce  v.  Rees  W.  Porter. 

informal,    at    all,    farther    than    to    say   the    matter    of 
set-off   is  a  promise   in  the  words: 

« 

'^  $2,060.00.  Nashville,  March  24,  1856. 

"Four  months  after  date  I  promise  to  pay  Rees 
W.  Porter  or  order  two  thousand  and  sixty  dollars 
at  the  Bank  of  Tennessee,  at  Nashville,  for  value 
received.  Signed,  "Rees  W.  Porter, 

"Rees  W.  Porter,  "John  S.  Brien. 

"Jas.  8.  Bradley, 

"Wm.  Summerhill." 

And  which  is  claimed  to  have  been  sold  by  Rees 
W.  Porter  to  the  Bank  of  Commerce.  The  averment 
in  the  declaration,  "  and  for  money  dtie  and  owing  upon 
previous  dealing  between  them/'  saves  the  necessity  of 
an  inquiry  into  the  form  and  substance  of  the  plea 
of  set-off. 

To  it  the  plea  of  non-assumpsit  is  sufficient  to 
admit  all  defences,  as  it  puts  in  issue  the  allegation 
that  there  is  any  thing  due  upon  previous  dealings. 
This  is  especially  so,  as  the  action  of  assumpsit  is  of 
an  equitable  character  in  the  nature  of  an  account  in 
Chancery. 

Assumpsit  would  lie   upon  the   paper  exhibited,   and 

the   defendant   in   error  instituting    that   action   for    the 

broad  purpose   of   a   judicial    investigation   of  previous 

dealings    between     the    parties,     it    is    a    natural    and 

legitimate    answer    to     show,     under  a  general    denial, 

that   nothing   is   due  the   plaintiff,   and   to    sustain    that 

denial    by   a   counter    assumpsit,    purely    defensive    and 
29 
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not  as  a  cross-action.  The  plaintiff  is  in  no  condi* 
tion  to  complain  that  he  has  been  misled  by  this 
illogical  and  nncertain  state  of  pleadings^  as  his 
declaration  warrants    it. 

Under  a  replication  of  res  judicata  it  is  insisted 
that  as  a  suit  by  Wetmore,  for  the  benefit  of  the 
bank^  against  Brien  &  Bradley^  this  paper  was  held 
to  be  void  for  usury,  the  bank  is  estopped  from 
seeking  a  recovery  against  Porter.  This  would  be 
so  if  Porter  was  a  surety  upon  the  paper.  He  is 
not  shown  to  be  a  surety,  but  is,  so  far  as  we  can 
by  the  record  see,  a  principal,  and  the  rule  does 
not  apply.  The  distinction  is  elaborately  and  plainly 
defined  by  Nicholson,  C.  J.,  in  GiU  v.  Morris,  deter- 
mined at   Knoxville   at  the  last  term. 

The  judgment  is  reversed  and  the  cause  remanded, 
with   leave   to   the  parties   to   replead. 


A.  C.  W.  White,   Adm'r,  v.  J.  Nelson  Patterson. 

Judgment.  A  copy  of  a  defective  judgment  from  Ju8tice*8  docket 
does  not  negative  a  proper  Judgment  on  the  warrant.  Where  It 
clearly  appears  that  the  judgment  was  rendered,  the  Court  is 
not  inclined  to  require  proof  that  the  judgment  was  written  out 
formally,  in  the  absence  of  clear  proof  to  the  contrary.  Proof 
that  there  was  such  a  judgment  will  raise  the  presumption 
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that  it  was  valid  and  sufficiently  formal.    This  being  so,  execu- 
tion may  issue,  though  the  copy  of  the  judgment  from  the 
Justice's  docket  be  defective. 
Oases  cited:    Bell  v.  Williams;  4  Sneed,  196;  Johnson  v.  Bil- 
lingsley,  3  Hum.,  151. 


FBOM   GILES. 


Appeal  from  the  Circuit  Court.  Jno.  C.  Walker, 
Judge. 

Jno.  S.  Wilkes  for  White. 

T.  M.  Jones  &  Son  for  Patterson. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

On  the  4th  of  July,  1865,  D.  G.  Anderson,  a 
Justice  of  the  Peace  of  Giles  County,  and  successor 
of  J.  B.  Stacey,  issued  an  execution  in  favor  of  A. 
C.  W.  White,  against  A.  L.  Crow  and  J.  N.  Patter- 
son, upon  a  judgment  alleged  to  have  been  rendered 
by  said  Stacey  on  the  28th  of  May,  1860.  Patterson, 
by  petition,  had  the  execution  brought  into  the  Cir- 
cuit Court,  and  it  was  there  quashed  upon  his  motion, 
and  from  this  judgment  White  has  appealed.  It 
appears  that  the  original  papers  of  the  Justice,  includ- 
ing his  docket,   were   destroyed. 

The  plaintiff  (White)  presented  his  petition  and 
affidavits  in  accordance  with  the  Act  of  1859-60, 
showing  the  rendering  of  the  judgment  and  the  loss 
of    the    papers,    upon    which    the   successor   (Anderson) 
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made  an  order  reinstating  the  judgment  and  awarding 
the   execution   in   question. 

In  his  petition  Patterson  says  that  some  time  in 
1860  a  warrant  was  served  upon  him  for  a  note  of 
about  the  amount  of  the  judgment^  but  does  not 
show  whether  or  not  a  judgment  was  rendered.  The 
principal  ground  assumed  in  the  petition  for  quashing 
the  execution  is,  that  the  order  supplying  the  lost 
record  was  not  properly  made,  that  he  had  no  notice 
of  the  proceeding.  He  also  insists  that  he  is  dis- 
charged by  the  laches  of  the  plaintiff,  and  that  the 
judgment  has  been  paid  by  Crow,  the  principal 
debtor. 

It  appears  that  the  Justice  furnished  a  written 
memorandum  of  the  judgment  about  the  time  it  was 
rendered   in   the   following   form: 

A.  C.  W.   White,  Adm'r,         )  Judgm't  May  28, 

V.  V     186-   .  .  .  $134.48 

A.  L.  Crow  and  J.  E.  Patterson.)  Justice's    fee  55 

J.  B.   Stagey,   [seal]  J.  P." 

The  testimony  of  Staeey  was  heard  upon  the 
motion,  and  he  proves  very  fully  that  he  rendered 
the  judgment  in  favor  of  White  against  Crow  and 
Patterson  for  the  amount  and  date  claimed.  Upon 
cross-examination  he  says  the  memorandum  referred  to 
is  an  exact  copy  of  the  judgment.  In  his  affidayit 
before  the  Justice,  upon  the  application  to  supply  the 
lost  record,  he  says  this  memorandum  is  a  copy  from 
his  docket.  Upon  this  evidence  it  is  assumed  by  the 
Circuit    Judge    that    this    memorandum    was     all    the 
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judgment  rendered,  and  that  is  not  a  valid  judgment, 
but  void  for  uncertainty,  and  it  not  appearing  that 
there  ever  was  such  a  judgment,  and  if  there  was 
that  the  same  had  not  been  paid,  the  Circuit  Judge 
rendered  judgment  quashing  the   execution. 

We  think,  taking  the  evidence  altogether,  it  would 
be  doing  no  violence  to  assume  that  the  memoran- 
dum referred  to  was  a  copy  only  of  the  Justice^s 
docket,  and  this  does  not  exclude  the  assumption 
that  a  formal  judgment  was   rendered. 

Stacey,  in  his  testimony,  says  he  rendered  a  judg- 
ment in  favor  of  White,  and  against  Crow  and  Pat- 
terson, of  the  date  and  amount  claimed.  He  does 
not  say  that  he  wrote  the  judgment  out  in  full,  but 
the  presumption  is,  he  did  his  duty.  His  statement 
that  the  memorandum  is  an  exact  copy  of  the  judg- 
ment, taken  in  connection  with  his  statement  in  his 
affidavit  that  it  is  an  exact  copy  from  his  docket, 
we  think  should  be  taken  in  the  latter  sense.  He 
gave  this  as  a  memorandum  to  the  plaintiff,  and  he 
would  have  been  more  liable  to  make  the  memoran- 
dum from  the  docket  than  the  judgment  itself.  So 
it  clearly  appearing  that  the  judgment  was  rendered, 
we  would  not  be  inclined  to  hold  the  party  to  such 
affirmative  proof  that  the  judgment  was  written  out 
formally,  in  the  absence  of  clear  proof  to  the  con- 
trary. Proof  that  there  was  such  a  judgment  would 
raise  the  presumption  that  it  was  valid  and  suffi- 
ciently formal.  This  being  so,  the  execution  properly 
issued.       Besides,   in    the   case   of   Bell    v.    WilliamSy  4 
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Sneed,  196,  a  memorandum  from  a  Justice's  docket, 
similar  to  this,  was  held  valid,  although  there  did 
not  appear  to  have  been  any  more  formal  judgment 
rendered.  Also  in  Johnson  v.  Billingaley,  3  Hum., 
151.  In  the  latter  case  it  is  said  that  upon  grounds 
of  public  policy— of  necessity  almost — Justice's  proceed- 
ings must  be  upheld  whenever  possible.  There  are 
perhaps  authorities  in  conflict  with  these,  and  we  do 
not  decide  it. 

Upon  the  question  of  payment,  we  hold  that  the 
burthen  was  upon  defendant  in  the  execution  to  prove 
the  fact,  and  that  the  evidence  is  insufficient  for  that 
purpose.  The  judgment  will  be  reversed  and  judg- 
ment rendered  for  the   plaintifl^.   White. 


A.  J.  Downing  v.  Irving  Stephens. 

1 .  Sheriff's  sale.    Notice  by  advertiserMnt,    Not  sufficient.     When. 

Where  a  sheriff 's  return  states  that  he  had  given  due  notice 
by  the  within  advertisement,  this  does  not  impart  notice  to  the 
owner  in  actual  possession  of  land  sold.    Such  sale  is  void. 

2.  Same.    Same.    Sheriff^ a  deed.    Recitals  in  a  sheriff's  deed  are 

not  evidence  of  matters  done  by  former  sheriff,  which  do  not 

appear  in  his  return. 
Cases  cited :    3  Yerg.,  308 ;  6  Hum.,  260. 
Code  cited :    Sections  2,152  and  3,042,  2,i45  to  2,148. 


FROM   LINCOLN. 


Appeal  from  the  Circuit  Court.      Wm.  P.  Hicker- 
80N,   Judge. 
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J.  W.  Newman  and  E.  Coopeb  for  Downing. 
BoYLES  &  BuRNAM  and  Kercheval  for  Stephens. 
Burton,  8p.  J.,  delivered  the  opinion  of  the  Court. 

The  action  is  ejectment  for  31  acres  of  land,  tried 
before  the  Hon.  Wm.  P.  Hickerson  by  a  jury  of  Lin- 
coln County,  at  the  March  Term,  J.  870,  of  the  Circuit 
Court  of  said  county.  The  trial  resulted  in  a  ver- 
dict and  judgment  against  the  present  plaintiff,  and 
he   has  appealed  in  error  to   this   Court. 

It  is  argued  in  his  behalf  that,  in  reference  to  the 
facts  disclosed  on  the  trial,  the  instructions  of  the 
judge  were  erroneous  and  calculated  to  mislead  the 
jury. 

On  the  2nd  of  October,  1865,  John  H.  Steedman, 
the  then  sheriff  of  Lincoln  County,  sold  the  land 
under  a  venditioni  exponas  issued  at  the  suit  of  the 
defendant  in  error,  directing  him  to  sell  the  land  to 
satisfy   a  judgment  against  the   plaintiff  in   error. 

At  this  sale  the  appellee,  Stephens,  became  the 
purchaser.  Steedman,  however,  did  not  convey  the  land 
to  Stephens,  but  on  the  26th  day  of  June,  1867,  Wm. 
F.  Taylor,  his  successor  in  the  office  6f  sheriff,  did 
convey  the   land  to   Stephens. 

The  main  defence  relied  on  by  the  defendant  be- 
low was,  that  he  being  in  possession  of  the  land  at 
the  time  of  the  sale,  the  sheriff,  Steedman,  did  not 
serve  him  with  the  written  notice  of  the  time  and 
place  of  the  sale  of  his  land,  as  it  was  his  duty  to 
do.       The    only    evidence    upon    this    subject    in    the 


456  NASHVILLE: 


A.  J.  Downing  v.  Irving  Stephens. 


record  is  contained  in  the  return  made  by  Steedman 
on  the  writ  under  which  he  sold  the  land  and  in  the 
recitals  of    the  deed    made    by   his   successor    (Taylor). 

Steedman,  in  his  return,  says:  "I  this  day,  after 
having  given  due  notice  by  ivrUten  advertisement^  as 
required  by  law,  proceeded  to  offer  said  land  for 
sale,  etc/^  Taylor,,  in  his  deed,  recites  that  Steed- 
man,   ^^ after  proceeding    as    the    law    directs,    sold,   etc" 

His  Honor,  after  properly  instructing  the  jury 
that  a  sale  without  the  notice  required  would  be 
absolutely  void,  proceeds  as  follows:  "But  inas- 
much as  the  law  makes  it  the  duty  of  the  officer 
in  such  cases  (where  the  defendant  is  in  possession  of 
the  land),  to  give  such  notice,  and  as  such  officer 
acting  under  oath,  the  presumption  of  law  is,  when 
the  officer  recites  in  his  deed  that  he  had  proceeded 
as   the    law   directs,   that    he    had    given   such   notice." 

If  in  the  case  in  hand  the  sale  and  conveyance 
had  been  made  by  the  same  sheriff,  the  recital  that 
he  had  proceeded  as  the  law  directs,  "  might  be 
taken "  as  equivalent  to  the  statement  that  he  had 
given  the  proper  notice.  But  there  is  no  presump- 
tion, either  of  law  or  in  fact,  that  Taylor  had  per- 
sonal knowledge  of  what  his  predecessor  (Steedman) 
had  done  about  the  sale,  and  his  recital  that  the 
law  had  been  complied  with  are  based  upon  the 
record  of  the  proceedings  in  the  cause.  And  when 
we  turn  to  the  official  statement  of  Steedman,  we 
find  that  he  recites  that  he  sold  aft«r  giving  "due 
notice  by  written   advertisement,   as  required  by   law." 
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It  is  argued  on  behalf  of  appellant^  that  this  recital 
refers  to  the  advertisement  of  sale  required  by 
§§  2,145,  2,148  of  the  Code,  and  not  to  the  notice 
required  by  §  3,042.  And  we  can  not  doubt  that 
this  is  the  natural  construction  to  be  put  upon  this 
return,  notwithstanding  the  ambiguous  use  of  the 
term,   "  due   notice." 

The  advertisement  of  the  sale,  and  the  service  of 
the  defendant  in  possession  with  written  notice  of  it, 
are  two  very  diflferent  things,  as  is  also  the  consequence 
of  omitting  to  do  the  one  or  the  other.  The  Legisla- 
ture has  provided  that  the  failure  to  advertise  shall 
not  render  the  sale  either  void  or  voidable,  while  it 
is  as  distinctly  provided  that  a  sale  without  notice 
to  the  defendant  in  possession  is  void.  Code,  §§ 
2,152,   3,042. 

We  are  aware  that  the  ruling  of  this  Court  has 
been  that  the  burthen  of  proving  a  want  of  notice 
is  on  the  defendant,  who  avers  it.  But  this  prin- 
ciple has  been  announced  in  cases  when  the  deed  of 
the  sheriff  recited  that  he  had  advertised  and  given 
notice  according  to  law.  3  Yer.,  308;  6  Hum., 
260.  Upon  this  principle  the  prima  facte  evidence 
of  notice  afforded  by  the  recital  of  the  sheriff's  deed 
ought  to  exist  when  the  sale,  which  is  an  important 
link  in  the  plaintiff's  title,  is  void  without  the 
notice.  And  in  the  absence  of  this  prima  facie  evi- 
dence, we  are  of  opinion  that  a  plaintiff,  relying 
upon  a  sheriff's  sale,  must  adduce  evidence  that  the 
sale   is   not  void  for  want  of  notice   to    the   debtor   in 
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possession.  The  result  is  that  a  new  trial  must  be 
awarded  when  the  question  of  notice^  which  is  not  a 
matter  of  record,  but  is  matter  resting  in  pais  may 
be  passed  upon  by  a  jury,  under  such  evidence  as 
the   parties   may   adduce. 

Let    the     judgment    be    reversed    and    the    cause 
remanded  for  a  new  trial. 


Chas.    T.   Reese,   Plaintiff  in  Error,  v.  J.  T.  Cbeson. 

Judgment.  By  motion  against  sheriff.  Notice,  Certificate  of  execu^ 
tion  sent.  Where  a  motion  is  made  against  a  sheriff  for  fail- 
ing to  return  an  execution  sent  to  him  from  another  county, 
he  is  only  entitled  to  notice  when  he  is  sought  to  be  made 
liable  on  the  certificate  of  the  clerk,  that  he  mailed  the  process 
to  the  sheriff.  Therefore,  where  the  process  is  delivered  to  the 
sheriff,  he  will  not  be  entitled  to  such  notice. 
Code  construed :     ^§  3,587,  3,585. 


FROM    LINCOLN. 


Appeal  from  the  Circnit  Court.      "W.  P.  Hickerson, 
Judge. 

TuRNEY  &  Clark  for  Reese. 

DiSENER  &  Son  for  Creson. 

Burton,   Special    J.,    delivered    the  opinion  of  the 
Court. 

His  Honor,    the    Circuit    Judge,   charged    the   jury 
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that  the  judgment  on  which  the  execution  in  this 
case  issued  was  erroneous,  irregular  and  invalid,  and 
would  not  protect  the  defendant  (Mr.  Laughlin),  if 
he  caused  the  plaintiff^s  property  to  be  sold  there- 
under. It  appears  that  the  execution  was  issued 
from  Franklin  County  to  the  sheriff  of  Lincoln 
Ck)unty  on  the  original  judgment  rendered  in  favor  of 
H.  and  P.  Douglas  against  Keith  (sheriff)  and  Creson 
and  his  other  sureties,  more  that  twenty  days  before 
the  return  day  of  the  process.  And  the  judgment 
by  motion  recites  that  this  execution  was  delivered  to 
said  sheriff  (F.  W.  Keith),  on  the  22d  day  of  April, 
1868,  and  that  he  failed  to  return  said  execution, 
etc.  The  motion  was  made  at  the  return  term  of 
the  process,  though  continued  over  to  the  next  term, 
when  the  judgment  was  rendered. 

In  Lavie  v.  Keith,  MS.,  (decided  at  the  present 
term),  construing  §§  3,587,  3,589,  we  have  held  that 
when  a  motion  is  made  against  a  sheriff  for  failing 
to  return  an  execution  sent  to  him  from  another 
county,  he  is  only  entitled  to  notice  when  he  is 
sought  to  be  made  liable  on  the  certificate  of  the 
Clerk  that  he  mailed  the   process  to   him. 

The  judgment  in  this  case  assumes,  and,  indeed, 
the  witness  (Clark)  proved  on  trial  of  this  case,  that 
the  execution  from  Franklin  County  was  delivered  to 
the  sheriff,  and  therefore  assumes  a  fact  that  dis- 
penses with  notice   in   our  view  of  the   law. 

For  this  error  let  the  judgment  be  reversed,  and 
the   cause  remanded  for  a  new  trial. 
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Wm.  J.  Sykes  d  al.  v.  Jos.  Parks  et  al. 

Conditional  sale.  With  liberty  to  repurchase.  Liability  of  pur^ 
chaser  for  loss  of  personal  property  so  conveyed.  Sykes  conveyed 
to  Parks  the  undivided  lialf  of  some  real  estate,  a  cotton  mill, 
atjd  the  half  of  three  wagons,  harness  and  eight  mules,  used 
in  carrying  on  the  factory.  Sykes  retained  the  privilege  of 
re-purchasing  the  lands,  mill,  fixtures  and  machinery,  after  a 
certain  time.  Parks  is  sought  to  be  made  liable  for  half  the 
value  of  the  mules,  which  were  stolen  during  the  war,  he 
having  taken  part  possession  of  the  lands,  mules  and  wagons. 
jffeld,  Whether  the  conveyance  was  sale  with  liberty  to  re-pur- 
chase or  a  mortgage,  it  not  being  alleged  that  the  property  lost 
was  in  the  exclusive  possession  of  Parks,  or  lost  by  his  negli- 
gence or  fault,  he  can  not  be  held  liable  for  one-half  the  value 
thereof. 


FROM   LAWRENCE. 


Appeal  from  the  Chancery  Court.  Geo.  H.  Nixon, 
Chancellor. 

Matthews  &  Deavenport  for  Sykes  et  al. 

Campbell,  McEwen,  Bullock  and  Rose  for  Parks 
et  al. 

Deaderick,  J.,  delivered  the  opinion  of  the  Court. 

The  bill  in  this  case  was  filed  October,  1868,  in 
the  Chancery  Court  at  Lawrenceburg.  It  alleges 
that  in  1860  James  Sykes,  the  ancestor  of  complain- 
ants,   sold    and    conveyed     to    Wm.     Parks,    Sr.,    the 
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ancestor  of  defendants,  one  undivided  half  of  several 
tracts  of  land,  including  a  cotton  mill  and  the  half 
of  three  wagons  and  gearing  and  eight  mules,  used 
in   carrying  on   the   factory. 

The  deed  is  exhibited  with  the  bill,  and  bears 
date  October  8,  1860,  and  purports  on  its  face,  for 
the  consideration  of  $6,500,  an  absolute  conveyance  of 
one-half  of  the  lands  and  property  described.  Of 
the  same  date  Wm.  Parks  executed  an  instrument 
reciting  that  Sykes  had  that  day  sold  and  conveyed 
to  Parks  the  half  interest  in  the  lands  and  personalty 
mentioned  in  the  deed  at  the  price  of  $6,500,  and 
agreeing  that  said  Sykes  should  have  the  privilege  to 
re-purchase  the  said  one-half  of  the  said  lands,  mill, 
fixtures  and  machinery,  by  the  payment  of  the  sum 
of  $6,500,  the  amount  paid  by  Parks,  without  inter- 
est thereon;  the  right  to  re-purchase  to  attach  only 
after  the  8th  of  October,  1865,  and  only  on  the 
payment  of  the  amount  paid  by  Parks,  but  without 
interest. 

The  administrator  of  Sykes  paid  the  $6,500  on  the 
9th  of  October,  1865,  and  filed  the  original  bill  to 
have  the  title  to  the  realty  divested  out  of  the  heirs 
of   Parks   and   vested   in   the   heirs   of  Sykes. 

Parks^  heirs  answer,  not  seriously  contesting  the 
right  of  complainants  to  have  the  title  vested  in 
them.  Complainants  then  filed  an  amended  bill, 
alleging  that  the  deed  executed  to  Parks  was  a  mort- 
gage intended  to  secure  the  $6,500  advanced,  and 
that    Parks    had    taken    part    possession    of   the    mills, 
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lands^  mules  and  wagons^  and  that  the  mules  were 
stolen  during  the  war^  and  Parks  should  bear  the 
loss   of  half  their  value. 

It  appears  that  after  the  purchase  by  Parks,  he 
and  Sykes  run  the  cotton  mill  as  partners,  and  that 
during  this  time  the  mules  were  stolen.  The  defend- 
ants demurred  to  the  amended  bill,  and  the  demurrer 
was  sustained,  and  the  amended  bill  dismissed,  and 
the  complainants    appealed. 

We  do  not  think  that  the  complainants  are  en- 
titled to  the  relief  prayed  for  in  their  amended  bill, 
under  any   aspect. 

Whether  the  conveyance  was  sale  with  liberty  to 
re-purchase,  as  we  think  it  was,  or  a  mortgage  for 
the  security  of  money  advanced,  it  not  being  alleged 
that  the  property  lost  was  in  the  exclusive  possession 
of  Parks,  or  lost  by  his  negligence  or  fault,  we  do 
not  see  upon  what  principle  he  can  be  required  to 
pay  to   Sykes   one-half  the   value  thereof. 

It  will  be  observed  that  the  obligation  to  recon- 
vey  upon  payment  of  the  $6,500,  after  the  8th  of 
October,  1865,  extends  only  to  the  realty,  including 
machinery  and  fixtures,  and  does  not  include  the 
wagons,  gear  or  mules,  and  we  do  not  think  that  it 
was  intended  in  any  event  that  these  articles  of  per- 
sonalty should  be  reconveyed,  as  they  were  perish- 
able, and  were  likely  to  be  of  little  if  any  value  at 
the  expiration  of  the  five  years.  The  Chancellor's 
decree  will  be  affirmed  and  the  cause  remanded  to  be 
proceeded  in  upon  the  original  bill. 
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J.  B.  LiNDSEY  V.  John  Thompson. 

Pbdccipal  and  Stayor.  Case  dismissed  by  Principal.  Does  not  dis- 
charge  Stayor.  When.  A  Judgment  against  a  principal  and  his 
stayor,  being  levied  on  land  of  the  principal,  and  returned  for 
condemnation ;  the  case  lingered  during  the  war,  and  was  dis- 
missed on  the  motion  of  the  principal. 

Held,  The  stayor  was  not  discharged. 

Cases  cited:  2  Amer.  Lead.  Cases,  147  and  123;  Story  Equity 
Jups.,  §  325-6 ;  Bond  v.  Ray,  5  Hum.,  494 ;  Thompson  v.  Watson, 
10  Yerg.,  362;  Baker  v.  Briggs,  8  Peck,  122;  King  v.  Baldwin, 
17  Johns,  334;  Wright  v.  Simpson,  5  Vos,  734;  Hess,  604;  U. 
S.  V.  Simpson,  3  Parson's  Rep.,  437;  Munsdorf  v.  Singer,  5 
Watts,  170. 


FROM   DAVIDSON. 

Appeal  from  the  Circuit  Court.  Eugene  Cary, 
Judge. 

R.   McP.   Smith  for  J.  B.   Lindsey. 

Guild  &  Dodd  for  Thompson. 

Sneed,   J.,   delivered  the  opinion   of    the    Court. 

The  plaintiff  in  error  became  the  stayor  upon  two 
judgments  rendered  by  a  Justice  on  the  19th  January, 
1861,  in  favor  of  the  defendant  in  error  against  W. 
Barrow.  At  the  expiration  of  the  stay,  executions  were 
issued  and  levied   upon  the   real  estate  of  Barrow,  and 

NoTB.  This  case  is  cited  and  distinguished  in  Watson  v.  Read, 
delivered  at  Nashville  on  the  10th  April,  1875.  The  case  is  hardly 
consistent  with  this  one,  and  possibly  supersedes  it. 

Reporter. 


/ 
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the  case  brought  into  the  Circuit  Court  for  an  order 
of  condemnation.  The  land  levied  upon  was  of  value 
sufiScient  to  discharge  the  judgments.  The  case  lingered 
without  farther  action  during  the  period  of  the  war, 
until  the  3d  of  June,  1865,  when  the  following  entry 
appears   of  record   in  the   Circuit   Court: 


John  Thompson 

V. 

W.  Barrow,  et  aJ. 

The  defendants  appear  by  their  attorneys,  and  the 
plaintiff  being  called  to  come  into  Court  and  prosecute 
his  suit,  failed  to  do  so.  Therefore,  it  is  considered  by 
the  Court  that  the  defendants  go  hence  and  recover 
of  the  plaintiff  their  costs  in  this  behalf  expended,  for 
which   execution   was   issued. 

On  the  24th  October,  1866,  W.  Barrow  died,  and 
on  the  20th  of  November  following,  alias  executions 
were  issued  against  the  plaintiff  in  error,  which  were 
superceded  and  brought  before  the  Circuit  Court  by 
this  proceeding — Barrow's  estate  now  being  insolvent. 
The  theory  of  the  defence,  as  presented  in  the  peti- 
tion, seems  to  have  been  that  this  levy  upon  real 
estate  sufficient  to  discharge  the  debts,  was  in  law  a 
satisfaction,  and  therefore  that  the  petitions  as  stayor 
was  discharged.  This  point  is,  however,  surrendered 
here,  and  the  release  of  Lindsey  is  claimed,  upon  the 
ground  that  Thompson,  the  plaintiff  in  the  executions, 
after   fixing   his   lien   upon   the   property   of  the   princi- 
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pal,   had   by  his  own  laches   lost  the    same,  and    upon 
the   ground  the   stayor  is   in   law  discharged. 

It  is  a  general  rule  that  the  Court  can  not  con- 
sider, in  these  applications,  any  ground  of  relief  not 
set  forth  in  the  petition.  But  in  this  case  no  excep- 
tion was  taken  below  to  the  form  or  substance  of  the 
petition  by  motion  to  dismiss  or  otherwise,  and  by  an 
agreed  statement  of  facts  and  by  instructions  asked  of 
the  Court  to  be  given  the  jury.  The  questions  now 
presented  were  squarely  made  and  determined  against 
the  petitioner.  And  in  this  state  of  the  case  we  must 
take  it  that  the  parties  have  waived  all  technical  ex- 
ceptions, and  are  estopped  from  asserting  in  this  tri- 
bunal that  the  question  is  not  raised  by  the  petition. 
We  feel  bound,  therefore,  to  consider  all  proper  amend- 
ments to  the  petition  as  made,  and  to  determine  the 
question  upon  its  merits,  whether  the  facts  stated  and 
agreed,  do  in  law  amount  to  a  release  of  the  stayor. 
The  only  points  of  law  upon  which  the  Court  was 
asked   to   instruct   the  jury  were: 

1.  ''Whether  the  failure  of  the  plaintiff  to  secure 
the  condemnation  of  the  land  levied  upon  after  exe- 
cutions had  been  returned  to  the  Circuit  Court  for 
that  purpose,  (notwithstanding  the  fact  that  the  pro- 
ceedings for  that  purpose  were  finally  dismissed  by  the 
defendant  Barrow)  would   relieve  the   stayor,  Lindsey." 

The   Court  charged    the    jury   that    neither   of    the 

facts  stated    would    amount    to    a    satisfaction    of    the 

original    judgment,    nor    relieve    the    stayor   from    his 

liability.     W<e  see  no  error  in  these  instructions.     Upon 
30 
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the   first   proposition^   nothing   is    necessary   to   be   said, 
as   it   is   not   insisted   upon   in   this  Court. 

The  rights  and' remedies^  as  well  as  the  liabilities 
of  the  stayor  under  our  statutes^  are  assimilated  in 
many  respects  to  those  of  an  ordinary  surety  against 
whom  judgment  has  been  rendered.  Though  he  has 
gone  forward  and  voluntarily  confessed  judgment  for 
the  debt  of  his  principal,  yet  the  same  equities  at- 
tach to  the  relation  thus  created  as  between  them 
and  the  creditors,  as  belong  to  the  common  relation 
of  principal  and  surety.  The  remedy  is,  generally,  in 
a  Court  of  Equity,  though  we  do  not  undertake  to 
say  that  the  question  might  not  be  properly  cognizable 
in  a  Court  of  Laws,  especially  under  the  liberal  pro- 
vision of  our  statute  law.  Code  4,236.  Independent, 
however,  of  our  statute,  which  provides  that  in  the 
absence  of  a  demurrer  to  the  jurisdiction  any  suit  of 
an  equitable  nature  brought  in  the  Circuit  Court,  may 
be  heard  and  determined  there,  it  is  the  common  doc- 
trine of  the  Courts  of  the  country  that  every  defense 
which  would  discharge  a  surety  in  equity,  is  recog- 
nized as  valid  by  the  Courts  of  law.  2  Am.  Lead. 
Case,.  147.  We  have  been  referred  to  no  authority  in 
this  State  or  elsewhere,  directly  applicable  to  this  kind 
of  case,  and  it  must  therefore  rest  upon  its  own  facts. 
We  understand  the  principle  to  be,  as  often  recognized 
by  this  Court,  that  "a  creditor  must,  in  all  transactions 
with  the  principal  debtor,  act  with  the  most  perfect 
good  faith  toward  sureties,  and  if  he  do  any  act  injuri- 
ous to  them  or  inconsistent   with   their   rights,  or  omits 
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to  do  any  act  which  his  duty  to  them  requires  him  to 
perform,  whereby  they  are  injured,  they  will  be  dis- 
charged from  responsibility."  Story  Eq.  Jus.  §§  325, 
326.  Bond  v.  -Bay,  5  Hump.,  494.  Thompson  v.  Wai- 
son,  10  Yerg.,  362.  And  the  adjudged  cases  upon  this 
subject  present  many  illustrations  of  this  principle. 
Thus  in  the  case  of  Baker  v.  Briggs,  8  Pick.,  122,  it  is 
said :  "  If  the  creditor  abandon  any  means  of  obtaining 
satisfaction  from  the  debtor,  whether  voluntarily  given 
or  obtained  by  the  exercise  of  legal  diligence,  the  surety 
will  be  discharged  to  the  extent  of  the  means  so  ren- 
dered unavailable."  The  surety  said,  Piatt,  J.,  in  King 
V.  Baldwin,  17  Johns,  384,  stood  in  the  same  relation 
to  the  creditor  as  the  principal  debtor,  as  long  as  the 
contract  remains  unaltered  by  the  act  of  the  creditor 
with  the  acknowledged  right  in  the  surety  at  any  time 
after  the  money  becomes  due  to  pay  the  debt,  and  pro- 
ceed for  his  own  indemnification,  or  to  protect  himself 
in  Chancery  before  judgment.  "And  never  understood," 
said  Lord  Eldon,  in  Wright  v.  Simpson,  5  Vos.,  734,  as 
between  the  obligee  and  the  surety  there  was  an  obliga- 
tion upon  the  creditor  of  active  diligence  against  the 
principal.  It  is  the  business  of  the  surety  to  see  that 
the  principal  pays."  The  Court  of  Appeals  of  S.  C,  in 
Dep.  604,  say :  "A  surety  will  be  released  when  an 
obligor  does  any  act  which  varies  the  terms  of  the  ori- 
ginal contract ;  but  a  mere  forbearance  to  sue  is  not 
such  an  act."  And  mere  indulgen(*e  or  inaction  is 
everywhere  held  no  discharge  of  the  surety,  if  not  in 
contravention   of   some   statute   requiring    action.       Nor 
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will  sucli  indulgence  discharge  a  surety  in  every  case^ 
even  where  it  results  in  destroying  the  validity  of 
action  on  the  real  estate  of  the  debtor,  which  if  kept 
alive  would  have  been  available  in  satisfaction  of  the 
debt.  2  Am.  Lead.  Case,  123.  Thus  in  the  case  of  U. 
8.  V.  Simpson,  3  Parsons'  Rep.,  437,  where  the  land  of 
the  principal  was  discharged  from  the  lien  of  a  judg- 
ment obtained  against  him  in  consequence  of  the  omis- 
sion of  the  creditor  to  revive  it  by  aci.  fa.,  and  was 
afterwards  sold  in  satisfaction  of  other  claims,  the 
surety  was  held  to  continue  liable.  This  opinion  was 
subsequently  affirmed,  under  similar  facts,  in  Munsderff 
V.  Singer,  6  Watts  170,  2  Am.  Lead.  Cases,  123.  It  is 
needless  to  multiply  citations  in  illustration  of  the  prin- 
ciple. The  last  case  cited  is  somewhat  analogous  to 
this,  and  a  much  stronger  case  in  favor  of  the  surely. 
We  think  the  law  and  the  justice  of  this  case  are 
already  with  the  defendant  in  error.  The  stay  of  exe- 
cution expired  during  the  period  of  the  late  civil  war, 
and  the  levy  was  at  once  made.  The  proceedings  were 
brought  into  the  Circuit  Court,  and  for  some  unex- 
plained reason,  referable  perhaps  to  the  general  par- 
alysis of  all  judicial  business,  they  lingered  upon  the 
docket  until  the  close  of  the  war,  when  the  defend- 
ant in  error,  waiving  for  the  time  his  right  to  enforce 
his  demand  i  at  a  moment  of  such  extraordinary  calam- 
ity and  confusion,  forebore  to  do  so,  and  the  record 
informs  us  that  the  defendants  '^came  forward  and 
caused  the  case  to  be  dismissed.  The  plaintiff  in  error 
was  one   of   those  ^^  defendants,'^   and  though  the   facts 
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agreed  advise  us  that  the  case  was  dismissed  upon 
Barrow's  motion,  yet  the  plaintiff  in  error  was  a  party 
to  the  cause,  and  it  behooved  him  to  take  care  of 
himself,  and  that  was  the  time  and  the  place  to  do 
it.  The  lien  was  lost  by  the  affirmative  act  of  his 
principal,  and  by  his  own  negligence,  rather  than  any 
laches  or  negligence  which  in  such  a  case  the  law 
would  impute  to  the   defendant  in   error. 

Affirm   the  judgment,   and  let  judgment  be   entered 
here. 


Jas.  Wheless  v.  The  Second  National  Bank. 

Corporation.  Liable  as  individuals.  When.  In  an  action  against 
a  corporation  for  maliciously  suing  out  an  attachment,  the. 
corporation  is  to  he  held  liahle  in  all  cases  where  an  individual 
would  he  responsible  under  similar  circumstances. 
Cases  cited:  P.  W.,  &  B.  R.  R.  Co.  v.  Quigley,  21  Howard, 
209,  210;  Humes  &  Williams  t7.  Mayor  and  Council  of  Knox- 
ville,  1  Hum.,  403^  Mayor  and  Council  of  Nashville  v.  Brown, 
9  Heisk.,  1;  Ohio  Ins.  Co.  v.  Merchants'  Ins.  Co.,  11  Hum., 
1 ;  Goodspeed  o.  East  Haddora  Bank,  22  Conn.,  530. 


PROM   DAVIDSON. 


Appeal    from    the   Circuit  Court.       Eugene    Cary, 
Judge. 

H.  E.  Jones  and  W.  E.  Colyar  for  Wheless. 

Edward  H.  East  for  Second  National  Bank. 
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Wheless,  a  cotton  broker  and  commission  merchant 
in  Nashville,  sued  the  Second  National  Bank  for 
prosecuting  against  him  an  attachment  returnable  to 
the  Circuit  Court  of  Davidson  County,  alleging  that 
the  same  was  sued  out  without  sufficient  cause,  and 
by  gross  negligence  and  maliciously,  whereby  he  was 
damaged  to  the  amount  of  one  hundred  thousand 
dollars,   in   his   business,   credit   and   reputation. 

The  cause  was  tried  in  the  Circuit  Court  of 
Davidson,  when  the  Circuit  Judge  charged  the  jury 
that  the  action  could  not  be  maintained,  because  the 
defendant  was  a  coi^poration.  Under  this  introduc- 
tion the  jury  found  for  the  defendant,  and  Wheless 
appealed  to   this   Court. 

The  only  question  for  our  determination  is,  can  an 
action  on  the  case  be  maintained  against  a  corpora- 
tion for  suing  out  an  attachment  without  sufficient 
cause  and   maliciously? 

It  appears  from  the  proof  that  Wheless  was  a 
cotton  broker  and  commission  merchant  in  Nashville, 
of  high  standing  and  in  good  credit,  and  that  he 
had  carried  on  much  of  his  financial  business  through 
the  Second  National  Bank,  and  at  the  time  of  the 
issuance  of  the  attachment  he  had  overchecked  in 
that  bank  to  the  amount  of  four  or  five  thousand 
dollars.  Having  failed  to  arrange  his  account  to  the 
satisfaction  of  the  Bank,  the  Cashier  filed  his  affi- 
davit,  alleging  that    Wheless  was    about  to   dispose  of 
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his  property,  and  thereupon  procured  the  issuance  of 
an  attachment,  which  was  levied  on  the  cotton  and 
other  property  in  his  business  house,  and  the  house 
closed  up.  In  a  short  time,  by  consent  of  the 
bank,  Wheless  sold  enough  of  the  cotton  to  satisfy 
the  balance  due  to  the  bank  and  the  cost  of  the 
suit.  It  thus  appears  that  this  action  is  not  brought 
on  the  attachment  bond  for  wrongfully  suing  out 
the  attachment,  but  that  it  is  an  action  on  the  case, 
as  already  stated,  for  maliciously  and  without  suffi- 
cient cause,  suing  out  the  attachment  and  levying  on 
his   property. 

To  maintain  this  character  of  action  it  is  essential 
that  the  plaintiff  show  by  proof  that  the  original 
suit  was  commenced  without  sufficient  cause  and 
maliciously.  The  Circuit  Judge  so  charged,  but  he 
went  further,  and  held  that  a  corporation  could  not 
be  guilty  of  the  kind  of  malice  necessary  to  support 
the   action. 

On  this  point  the  Circuit  Judge  told  the  jury : 
"I  have  been  thus  explicit  to  show  that  the  malice 
required  to  sustain  this  action  is  actual  malice,  rest- 
ing in  the  motives  and  intention  of  the  defendant,  a 
substantive  fact  to  be  proved  by  the  evidence  in  the 
case,  because  I  am  of  opinion  it  is  this  fact  that 
defeats  the  plaintiff's  right  to  an  action  against  this 
corporation,  and  because  it  is  this  that  makes  the 
authorities  cited  by  the  plaintiff's  counsel  and  ably 
sustained  in  argument,  inapplicable  to  this  case,  with 
the   exception,   perhaps,   of   the   case   in   22   Conn.    Re- 
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portS;  to  be  hereafter  noticed.  In  all  these  eases  I 
think  it  will  be  found  that  malice  (where  malice  is 
found)  was  established  by  implication  of  law,  and 
that  actual  malice  was  not  a  fact  to  be  pro^ted,  or 
an  issue  to  be  tried,  and  that  the  real  intentions  or 
motives  of  the  party  defendant  were  not  material  to 
the  action,  and  where  the  absurdity  of  attributing 
malice  to  an  artificial  being  (if  absurdity  it  is),  was 
an  absurdity  of  the  law,  and  not  of  fact,  and  where 
no  questions  arose  as  to  how  the  defendant  did 
actually  feeL  and  think.  But  here  this  corporation 
stands  in  an  action  where  the  very  mind  and  heart 
of  the  defendant  have  to  be  looked  into,  where  his 
motives  have  to  be  scanned  and  judged,  and  where 
the  jury  have  to  decide  as  a  matter  of  fact  to  the 
very  quality  of  his  intentions,  where  the  existence  of 
malice  as  a  matter  of  fact  forms  the  principle  issue 
to  be  decided.  Now  it  is  an  easy  matter,  perhaps^ 
to  pronounce  a  corporation  guilty  in  a  suit  for  libd 
(comparatively  easy,  though  that  has  never  been  done 
but  two  or  three  times),  for  the  law  there  declares 
the  malice,  without  reference  to  the  actual  feeling  or 
motive  of  the  party.  But  when  we  come,  as  in 
this  action,  to  inquire  seriously  as  to  the  real  motives 
of  the  defendant,  as  to  what  it  intended,  or  how  it 
felt,  the  situation  is  entirely  changed,  and  we  have 
to  say  as  a  matter  of  fact  that  the  defendant  had  no 
motive,  for  it  had  no  sensible  being;  it  thought  no 
evil,  for  it  had  no  mind  to  think;  it  felt  no  malice, 
for  it  had  no   heart  to   feel;    and,   therefore,   we   must 
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decide  that  this  action  can  not  be  maintained  against 
this  defendant  corporation,  because  it  coald  entertain 
no  actual  malice — no  malice  in  fact — without  which 
the  action .  can   not  be  entertained. 

This  reasoning  of  the  Circuit  Judge  is  supported 
by  respectable  authorities,  but  it  results  in  developing 
an  anomaly  in  the  law  which  is  wholly  irreconcilable 
with  its  catholic  and  just  administration.  By  our 
Code,  natural  persons  and  corporations  are  entitled  to 
like  benefits  in  resorting  to  the  ordinary  and  extra- 
ordinary process  provided  for  the  enforcement  of  their 
rights.  When  natural  persons  resort  to  such  process 
they  are  liable  to  pay  damages,  whenever  they  have 
abused  this  process  by  its  wrongful  or  malicious  use. 
But  according  to  the  reasoning  of  the  Circuit  Judge, 
if  a  corporation  abuse  the  same  process,  wrongfully 
and  maliciously,  by  which  a  third  party  is  damaged, 
such  third  party  is  entitled  to  no  recourse  against 
the  corporation,  however  malicious  its  agents  may 
have  been  in  suing  out  the  process.  It  results  from 
this  reasoning  that  the  law  secures  rights  and  exemp- 
tions to  corporations  which  are  withheld  from  natural 
persons.  This  is  wholly  inconsistent  with  the  genius 
and  spirit  of  our  State  Constitution,  which  was  in- 
tended  to   secure   equal  and    exact   justice  to   all. 

The  doctrine  of  the  charge  rests  upon  the  assump- 
tion that  a  corporation  has  no  soul,  and  can  think 
no  evil;  therefore,  that  it  cannot  be  guilty  of  actual 
malice.  As  an  abstract  proposition  it  may  be  true 
that  the  impersonal  being  called  a  corporation  can  not 
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entertain  malicious  motives^  or  be  impelled  by  mali- 
cious purposes^  but  it  must  be  borne  in  mind  that  a 
coiyoration  can  maintain  its  existence  and  exercise  its 
powers  and  franchises,  only  through  the  agency  of 
natural  persons.  It  would  be  an  abandonment  of 
\  the    well-established    principle   of  ^^ respondeat  superior^' 

>.  to   hold   that  the   agents   of   a   corporation,  in   the   dis- 

charge of  their  duties  as  such,  would  be  guilty  of 
maliciously  instituting  suits  to  the  damage  of  third 
persons,  and  yet  that  the  corporation  should  shield 
itself  from  the  responsibility  by  relying  on  its  soul- 
less  character. 

This  question  is  discussed  with  great  clearness  and 
conclusiveness  in  the  libel  case  of  Philadelphia,  Wash- 
ington  and  Baltimore  R.  R.  Go.  v.  Quigley,  in  21  How- 
ard, 209,  210.  In  that  case,  in  answer  to  the  ob- 
jection "that  no  action,  ex  delicto,  or  indictment  will 
lie  against  a  corporation  for  any  misfeasance,'^  the 
Court  say:  "But  this  conclusion  would  be  entirely 
inconsistent  with  the  legislation  and  jurisprudence  of 
the  States  of  the  Union,  relative  to  artificial  per- 
sons." ..."  To  enable  impersonal  beings,  mere 
legal  entities,  which  exist  only  in  contemplation  of 
law,  to  perform  corporeal  acts,  or  deal  with  personal 
agents,  the  principle  of  personal  representation  has 
been  adopted  as  a  part  of  their  constitution.  The 
powers  of  a  constitution  are  placed  in  the  hands  of 
a  governing  body  selected  by  the  members,  who 
manage  its  affairs,  and  who  appoint  the  agents  that 
exercise    its    faculties    for    the    accomplishment  of  the 
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objects  of  its  being.  But  these  agents  may  in- 
fringe the  rights  of  persons  who  are  unconnected 
with  the  corporation,  or  who  are  brought  into  rela- 
tions of  business  with  it.  As  a  necessary  correlative 
to  the  principle  of  the  exercise  of  corporate  powers 
and  faculties  by  legal  representatives  is,  the  recogni- 
tion of  a  corporate  responsibility  for  the  acts  of 
these  representatives.  With  much  weariness,  and  after 
close  and  exact  scrutiny  into  the  nature  of  their 
constitution,  have  the  judicial  tribunal  determined  the 
legal  relations  which  are  established  for  the  corpora- 
tions by  their  governing  body,  and  their  agents,  with 
the  natural  persons  with  whom  they  are  brought  into 
contact  or  collision.  This  result  of  the  case  is,  that 
for  the  acts  done  by  the  agents  of  a  corporation, 
either  in  contractu,  or  in  delicto,  in  the  course  of  its 
business  and  of  their  employment,  the  corporaiion  is 
responsible  as  an  individual  is  responsible  under  sim- 
ilar circumstances.^' 

The  law  thus  laid  down  by  the  Supreme  Court 
is  simple,  clear  and  eminently  just.  It  repudiates 
the  highly  technical  idea  that  a  corporation  is  ex- 
empted from  responsibility,  or  the  misfeasances  or 
malfeasances  of  its  governing  agents,  for  the  simple 
reason  that  the  corporation  itself  is  soulless  and  in- 
capable of  thinking  evil;  it  discards  all  distinction 
between  the  responsibility  of  natural  persons  for  their 
own  malicious  acts,  and  that  of  corporation  for  simi- 
lar acts  in  the  due  course  of  their  business.  This 
rule   has    been    repeatedly    recognized  and   followed  by 
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this  Court,  and  may  now  be  regarded  as  the  settled 
law  of  the  State.  See  the  cases  of  Humes  &  WUr 
iams  V.  Mayor  and  Gounoil  of  KnoxviUe,  1  Hum.,  403 
Ohio  Ins,  Co.  v.  Merchants^  Ins.  Co.,  11  Hum.,  p.  1 
Mayor  and  CounGil  of  NashmUe  v.  Brown,  9  Heis.,  1 
See  also  the  case  of  Goodspeed  v.  East  Haddara  Bank, 
reported  in  22  Conn.,  p.  530,  which  is  directly  in 
point.  It  follows  that  the  charge  of  the  Circuit 
Judge  is  erroneous,  and  the  judgment  below  must  be 
reversed. 


Wm.  Stockell  v.  J.  B.  Ryan  &  Co. 

1.  Evidence.    Bill  of  exceptions.    Error,    Presumption  in  favor  of 

Court  below.  Where  matters  are  admitted  as  evidence,  but  not 
put  into  the  bill  of  exceptions,  the  Court  of  Errors  will  pre- 
sume it  was  properly  admitted. 

2.  Same.    Error  to  mislead  a  party  as  to  matter  curable.    Where  the 

Court  below  holds  certain  evidence  admissible,  which  the  de- 
fendant could  get  in  after  a  preliminary  step,  and  afterwards 
charges  that  it  is  inadmissible,  this  is  error. 


FROM    DAVIDSON. 


Appeal  from  the   Circuit  Court.       Eugene    Caby, 
Judge. 

Geo.  Stubblefied  for  Stockell. 

Thos.  Kercheval  for  Ryan  &  Co. 

NiCHOi^ON,  C.  J.,  delivered  the  opinion  of  the  Court. 

J.   A.   Ryan    &    Co.   sue^d    Wm.   Stockell    before    a 
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Justice  of  the  Peace  "in  a  plea  of  debt  due  by  ac- 
count under  $250.'^  Judgment  was  given  for  plain- 
tiffi  for  $195,  from  which  defendant  appealed  to  the 
Circuit  Court.  On  the  trial  in  the  Circuit  Court  a 
judgment  was  rendered  against  defendant  for  $160, 
from   which   he   has   appealed. 

The  bill  of  exceptions  states  that  "the  plaintiff 
introduced  an  account  for  goods,  wares  and  merchan- 
dise sold  and  delivered  to  the  defendant,  sworn  to, 
from  Cincinnati,  Ohio,  and  proposed  to  read  it  as 
evidence  to  the  jury,  to  which  the  defendant  excepted, 
tendering  the  letter  of  the  plaintiffs,  and  other  testi- 
mony, showing  that  the  defendant  was  the  agent  of 
the  plaintiffs,  and  that  said  alleged  articles  were  only 
placed  in  the  hands  of  the  defendant  as  the  agent 
and  bailee  of  the  plaintiffs,  and  were  not  sold  to  him, 
as  charged."  ^  The  Court  allowed  the  evidence,  but 
said  to  the  defendant,  he  might  introduce  his  evidence 
also. 

The  account  so  admitted  as  evidence  is  not  made  part 
of  the  bill  of  exceptions,  and  therefore  we  are  bound 
to   presume   that  it  was   properly  allowed    as   evidence. 

The  defendant,  under  the  decision  of  the  Court, 
proceeded  to  introduce  his  evidence,  showing  by  the 
letter  of  plaintiffs,  and  by  other  evidence,  that  he 
received  and  held  the  goods  as  agent  and  bailee  and 
not  as  purchaser.  No  objection  was  made  by  plain- 
tiffs to  defendant's  evidence,  nor  was  defendant  sworn 
to   any   affidavit  denying  the  account  of  plaintiffs. 

After    the   evidence   was   closed,   the    Court    charged 
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the  jury  that  the  account  sued  on,  coming,  as  was 
admitted,  from  the  State  of  Ohio,  and  being  verified 
and  certified,  as  required  by  our  laws,  and  the  de- 
fendant having  failed,  neglected  and  omitted  to  deny 
the  same  on  oath,  is  conclusive  evidence  against  him, 
and  the  jury  were  directed  to  return  a  verdict  for  the 
plaintiffs. 

As  the  defendant  has  not  brought  the  account  before 
us  in  the  bill  of  exceptions,  we  can  not  hold  that  there 
was  error  in  its  admission  as  evidence.  But  it  ap- 
pears that  when  the  Court  overruled  defendant's  objec- 
tion to  the  account  as  evidence,  he  also  notified  the 
defendant  that  his  evidence,  showing  that  the  account 
was  not  just,  would  be  received.  To  this  holding, 
as  to  the  admissibility  of  defendant's  evidence,  no  ex- 
ception was  taken  by  the  plaintiffs.  It  was  clearly 
erroneous  in  the  Court  afterwards  to  exclude  defend- 
ant's evidence  without  giving  him  an  opportunity  to 
avail  himself  of  his  right  to  deny  plaintiflfe'  account 
on  oath.  Defendant  may  not  have  desired  to  deny 
the  account  on  oath,  inasmuch  as  the  Court  had  al- 
lowed him,  without  objection  by  plaintiffs,  to  prove 
by  other  evidence  the  same  facts  which  would  have 
been   contained  in   his   own   affidavit. 

We  are  of  opinion  that  the  defendant  had  no  right 
to  introduce  evidence  controverting  the  correctness  of 
the  account  until  he  had  denied  its  correctness  on 
oath,  but  we  think  the  exclusion  of  the  evidence  in 
his  charge,  under  the  circumstances  stated,  was  such 
an  error  as  ought  to   have  induced  the   Court  to  grant 
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a    new   trial.       For  this    reason    the    judgment    is    re- 
versed and   a  new  trial  granted. 


Third  National  Bank  v.  Kobinson  &  Hall. 

1.  Evidence.  lies  Gestcc,  Declarations  and  concurrent  statements  6e- 
fore  the  transaction.  Admissible.  When.  Hall  overchecked  for 
$2,000  on  the  Third  National  Bank  of  Nashville,  with  the  under- 
standing that  he  wonlJ  purchase  $3,000  of  Tennessee  Bank 
notes  with  the  money,  and  place  the  same  as  a  collateral  to  his 
check  in  the  bank;  Martin  purchased  the  Tennessee  Bank  notes 
for  Hall,  and  delivered  them  to  him  in  his  office,  when  Hall 
started  to  the  bank,  announcing  his  intention  to  place  the  pack- 
age at  once  in  the  bank;  this  was  all  one  transaction,  and  oc- 
curred at  the  same  time;  the  bank  denies  the  deposit. 

Heldy  It  was  competent  to  prove  the  entire  transaction,  the  at- 
tending circumstances,  the  agreement  to  make  the  purchase, 
the  drawing  of  the  check,  the  fact  that  the  notes  were  purchas- 
ed by  Martin,  turned  over  to  Hall,  at  or  near  the  same  time, 
Hall's  statement  during  the  transaction  with  regard  to  the 
package;  Hairs  remark  to  Martin  that  he  was  going  to  the 
bank  to  deposit  the  package.  Kirhy  v.  The  State  discussed  and 
distinguished. 

2.  Same.  Same.  After  the  transaction.  Hall  proves  that  immedi- 
ately after  making  the  deposit  with  the  bank,  he  met  his  part- 
ner, Robinson,  and  had  a  conversation  with  him.  Both  Hall 
and  Robinson  were  permitted,  over  objection,  to  prove  that  in 
this  coFiVersation  Hall  stated  to  Robinson  the  substance  of  the 
'  transaction,  and  that  he  had  just  before  deposited  the  money 
with  the  bank. 

Held,  At  the  time  this  evidence  was  admitted  it  was  incompetent, 
which  was  upon  the  hearing  of  the  plaintiffs  testimony  in 
chief,  and  not  by  way  of  rebutting  testimony.  But  when  all 
the  evidence  had  been  heard  it  became  competent,  and  the 
Court  did  not  err  in  refusing  to  reject  it.     We  would  notordin- 
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arily  reverse  for  the  error  of  the  Court,  as  to  the  order  of  intro- 
ducing testimony. 
Cases  cited:    Greener  v.  Morrow,  1  Cold.,  123;  1  Greenleaf,  § 
469;  Dossett  v.  Miller,  3  Sneed ;  Brown  v,  Lusk,  4  Yerg. 


FROM   DAVIDSON. 


Appeal    from    the    Common    Law    Court.      Jo.   C, 
Guild,  Judge. 

Demoss  &  Malone  for  the  Bank. 

Smith  &  Baxter  for  Robinson   &  Hall. 

McFarland,  J.,  delivered  the  opinion  of  the  Court. 

Robinson  &  Hall  brought  this  action  and  recovered 
against  the  bank,  the  value  of  $3,000  in  Tennessee 
Bank  notes,  alleged  to  have  been  deposited  with  the 
bank  by  Hall,  about  the  27th  April,  1870,  which  it 
has  not  accounted  for.  The  sole  question  in  contro- 
versy was,  whether  or  not,  in  fact,  the  bank  notes 
had  been  deposited  as  alleged.  For  the  plaintiffs  the 
fact  was  directly  proven  by  Hall.  On  the  other  hand, 
it  was  denied  by  the  cashier  of  the  bank,  who  was 
also  examined  as  a  witness.  Each  side  claimed  that 
its  witness  was  corroborated  by  attending  circumstances. 
The  case  before  us  presents  two  questions  of  evidence. 
1.     The   history  of   the  transaction   as  given    by   one 

of  the  plaintiffs,  Hall,  is  in  substance  this :  He 
was  engaged  with  Robinson  in  purchasing  Tennessee 
Bank  notes,  and  ascertained  that  a  lot  of  about  $3,- 
000  could  be  bought  at  a  certain  price.  He  was  at 
the  time  a  customer  of  the  bank,  and  had  to  his 
credit  something   more  than   $1,000,  but  not  enough  to 
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make  the  parchase.  He  made  an  arrangement  with 
the  cashier  to  allow  him  to  draw  for  the  full  amount 
necessary  to  make  the  purchase,  being  an  over-check 
for  part,  with  the  agreement  that  the  bank  notes, 
when  purchased,  should  be  deposited  with  the  bank  as 
collateral  security.  That  he  drew  his  check  for  the 
amount,  payable  to  the  order  of  Player  Martin,  to 
whom  the  check  was  paid,  and  who  with  the  proceeds 
purchased  the  bank  notes,  turned  them  over  to  said 
witness.  Hall,  who  at  once  deposited  the  package  with 
the  cashier. 

The  substance  of  all  this  arrangement,  that  is,  the 
agreement  to  allow  Hall  to  over-check  to  buy  these 
notes,  with  the  agreement  that  they  should  be  depos- 
ited with  the  bank,  the  payment  of  the  check  to 
Martin  for  that  purpose,  is  not  denied  by  the  bank. 
The  same  is  in  substance  proven  by  the  cashier,  but, 
as   we  have  stated,  the  &ct  of  the  deposit  is  denied. 

Martin  was  examined  as  a  witness,  and  proves  that 

he   drew  on  the  check  of  Hall  from  the  bank,  (2,190, 

and  bought  for  Hall  $3,000  of  Tennessee  Bank  notes 

from  the  People's  Bank,  took  the  package  to  his  office, 

and  counted  and  delivered  the  money  to   Hall. 

The  witness  was  then  permitted  to  state,  against 
the   objection  of  the  bank,  that  Hall  said  at  the  time 

''he  was  going  to  take  the  notes  to   the    bank,''  not 

designating    any   particular    bank.      This    is    the    first 

error  relied  upon. 

The    plaintiffs    theory   of    the    case,   and  in  which 
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the  defendant  concurs,  except  in  the  fact  of  the  de- 
posit, is  that  this  was  all  one  transaction,  and  occurred 
at  the  same  time.  The  substance  of  it  is  set  forth 
in  one  count  in  the  declaration.  The  question  is,  is 
this  statement  admissible  as  part  of  the  res  gedce. 

It  is  certainly  true,  that  a  mere  statement  by  Hall 
that  he  was  going  to  deposit  money  in  bank,  discon- 
nected with  any  act  at  the  time,  would  not  be  legal 
evidence  going  to  establish  the  fact  of  deposit.  But 
in  order  to  sustain  and  corroborate  Hall,  it  was  com- 
petent to  prove  the  entire  transaction,  the  attending 
circumstances,  the  agreement  to  make  the  purchase,  the 
drawing  of  the  check,  the  fact  that  the  notes  were 
purchased  by  Martin,  turned  over  to  Hall,  at  or  near 
the  same  time.  HalPs  statement  during  this  transaction 
with  regard  to  the  identical  package  of  bank  notes, 
which  were  then  in  HalPs  possession.  If  it  was  compe- 
tent to  prove  the  transaction  between  Martin  and  Hall, 
as  a  concomitant  of  the  main  fact,  then  what  Hall 
said,  as  a  part  of  his  act,  may  be  looked  to  as  ex- 
planatory of  it.  It  would  seem  pretty  clear  that  if  at 
the  time  Hall  made  the  remark,  he  had  i  been  starting 
towards  the  bank  with  the  money  in  his  hands,  and 
had  said  he  was  going  to  deposit  it  in  bank,  this  would 
be  admissible  as  explanatory  of  his  act,  of  starting 
with  the  money  in  his  hand,  and  to  show  the  pur- 
pose then  in  his  mind.  As  in  Kirby  v.  Hu  State,  it 
was  held  competent  to  prove  that  the  deceased  was 
seen   at  Sparta,   one  evening,   and    said    he  was    going 
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to   the   Pine  Mountain   next    day  to    hunt  a  salt-petre 
cave. 

The  main  fact  in  controversy  in  that  case  was, 
whether  the  deceased  (Elrod)  was  murdered  by  Kirby; 
as  a  part  of  this  transaction,  it  was  held  compet€nt 
to  prove  the  above  statement,  to  show  where  Elrod 
was  going  at  the  time,   and  with  what  purpose. 

The  statement  in  question,  in  the  present  case,  was 
certainly  not  definite,  and  could  not  have  been  of 
much   importance,  but,  we   think,  was   not   incompetent. 

The  next  question  is  as  follows:  Hall  proves  that 
immediately  after  making  the  deposit,  and  after  leav- 
ing the  bank,  he  met  his  partner,  Robinson,  and  had 
a  conversation  with  him;  both  Hall  and  Robinson  were 
permitted,  over  objection,  to  prove  that  in  this  con- 
versation Hall  stated  to  Robinson  the  substance  of  the 
transaction,  and  that  he  had  just  before  deposited  the 
money  with  the  bank.  We  think  it  clear  that  this 
was  the  narration  of  a  past  occurrence,  and  was  not 
admissible  as  part  of  the  res  gesUB,  In  Brown  v. 
Luak^  4  Yerg.,  the  question  was,  whether  payment  of 
a  certain  bill  had  been  demanded  in  bank,  it  was 
held  not  competent  for  this  purpose  to  prove  that  the 
party  holding  the  paper  said  immediately  after  coming 
out  of  the  bank  that  he   had  demanded  payment. 

But  the  question  is,  is  this  evidence  admissible 
upon  a  different  principle?  Is  it  admissible  thus  to 
corroborate  Hall  by  proving  that  this  was  his  state- 
ment of  the  transaction   immediately  after  it  occurred? 

The  question   is,   where  the   credit   of    a  witness   is 
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attacked  upon  the  ground  that  he  had  made  state- 
ments inconsistent  with  his  statement  in  Court^  it  is 
allowed  to  sustain  him  by  proving  that  he  had  made 
other  statements  consistent  with   his  evidence  in  Court. 

Says  Judge  Caruthers,  in  Dorsett  v.  Miller y  3  Sneed: 
Upon  this  question  there  is  very  great  conflict  in  the 
authorities.  In  1  Greenleaf,  §  469,  such  evidence  is 
declared  to  be  inadmissible,  ^^  unless  where  a  design 
to  misrepresent  is  charged  upon  the  witness  in  conse- 
quence of  his  relation  to  the  party  or  to  the  cause, 
in  which  case  it  seems  it  may  be  proper  to  show 
that  he  made  a  similar  statement  before  that  relation 
existed.  We  think,"  continues  Judge  C,  "the  case 
put  by  Mr.  Greenleaf  above  is  a  proper  one  for  the 
admission  of  previous  consistent  confirmatory  state- 
ments, but  would  also  allow  it  in  aU  caaea  where  the 
emdence  given  in  Court  is  impeached  by  proving  former 
contradictory  statements^' 

In  Treener  v.  Morrow,  1  Cold.,  123,  the  same  was, 
in  substance,  held;  that  is,  where  it  is  attempted  to 
establish  that  the  statement  on  oath  is  a  fabrication 
of  recent  date,  or  where  a  design  to  misrepresent  from 
some  motive  is  imparted  to  the  witness,  or  where  it 
is  sought  to  destroy  his  credit  by  proof  of  contradic- 
tory representations,  evidence  of  his  having  given  the 
same  account  of  the  matter  at  a  time  when  no  motion 
existed  and  no  influence  had  been  brought  to  bear 
upon  him  to  misrepresent  the  facts,  ought  to  -  be  re- 
ceived, because  it  naturally  intends  to  inspire  increased 
confidence   of    the   sworn  statement."       The    main    fact 
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in  this  case,  of  necessity,  depended  upon  the  relative 
means  of  knowledge,  memory  and  credit  of  the  two 
opposing  witnesses.  The  cashier  of  the  bank  was  cor- 
roborated by  many  circumstances. 

There  was  no  attempt  to  prove  specific  contradic- 
tory statements  of  Hall,  but  various  transactions  and 
conversations  of  his  were  relied  upon  as  being  incon- 
sistent with  his  evidence,  that  the  deposit  had  been 
made.  It  was  proven  that  in  April  or  May,  1870, 
Hall  was  notified  that  he  was  overchecked,  and  he 
made  the  amount  good,  without  saying  any  thing  at 
the  time  of  the  $3,000  deposit.  It  was  proven  by 
the  cashier  that  his  agreement  with  Hall  was  to  loan 
upon  the  deposits  of  Tennessee  Bank  paper  as  collat- 
eral, at  the  rate  of  fifty  cents  on  the  dollar;  that 
Hall  did  make  another  deposit  of  $5,600  about  the 
30th  of  April,  upon  which  an  entry  was  made,  cred- 
iting Hall  with  a  loan  of  half  the  amount — $2,750. 
His  book  was  balanced  and  his  account  rendered  to 
him  about  the  30th  of  May,  showing  this  statement, 
to  which  he  made  no  objection.  In  September,  1870, 
the  cashier  says  Hall  was  called  on  to  pay  interest 
on  his  loan;  he  noticed  that  he  was  only  charged 
with  one  loan,  of  $2,750,  when  he  said  he  had  an- 
other loan  on  a  package  of  $3,000.  Witness  told 
him  he  was  mistaken,  that  no  such  package  had  ever 
been  deposited,  and  his  account  rendered  the  30th  of 
May,  to  which  no  objection  was  ever  made,  showed 
this.      Hall    went    away,   as  witness    thought,   satisfied 
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that  he  was  mistaken;  that  it  was  proven  by  Hall, 
upon  cross-examination^  that  in  May  he  sent  a  tele- 
gram from  New  York  asking  the  bank  if  they  would 
pay  a  check  of  $1^000.  At  the  time  he  had  drawn 
less   than  $500   on   his  $5^500  deposit. 

HalPs  precise  language  is  not  proven,  but  these 
matters  were  proven  and  relied  upon  as  contradictory 
representations  made  by  Hall,  aft^r  the  principal  trans- 
action, and  which  were  calculated  to  weaken  the  force 
of  his  evidence.  In  this  view  it  was  competent, 
under  the  rule  stated,  to  corroborate  the  witness  by 
showing  that  immediately  after  the  date  of  the  alleged 
transaction  he  gave  the  same  account  of  it  as  given 
in   his  testimony. 

Had  Hall  been  a  disinterested  witness  of  the  al- 
leged deposit,  and  been  assailed  in  the  same  manner, 
it  would  have  been  competent  to  sustain  him,  by 
proving  his  corroborating  statement  immediately  after 
the  transaction,  for  then  he  would  have  no  known 
motive  to  misrepresent  the  truth.  Hall,  it  is  true, 
is  a  party,  and  his  statement  was  not  that  of  a  dis- 
interested witness,  but  the  effect  of  our  statute  must 
be  to   remove   the  objection   of   interest. 

At  the  time  this  evidence  was  admitted  by  the 
Judge  it  was  not  competent;  it  was  heard  upon  the 
hearing  of  plaintiff^s  testimony  in  chief,  and  not  by 
way  of  rebutting  testimony ;  but,  in  our  view,  when 
all  evidence  had  been  heard,  it  became  competent,  and 
the  Court  did    not   err    in   then    refusing  to   reject    it. 
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We  would  not  ordinarily  reverse  for  the  error  of  the 
Court  as  to  the   order  of  introducing  testimony. 

We    think  there    is    no   substantial    error,   and    the 
judgment  will  be  affirmed. 


IISTDEX. 


I3SriD3B]3:- 


ACTION. 

1.  Employer  and  employee.    How  and  to  what  extent  an  em- 

ployee MAY  recover  compensation  OR  DAMAGES  WHEN  DIS- 
CHARGED FOR  STEALING.  If  an  employee  be  guilty  of  stealing 
money  from  his  employer,  and  is  unfaithful  to  his  trust,  his 
employer  will  be  justified  in  discharging  him  from  his  ser- 
vice. In  such  case  he  could  not  recover  at  all  upon  the  con- 
tract, but  only  on  a  count  in  quantum  meruit  for  the  value  of 
such  services  as  were  rendered,  and  of  which  the  employer 
received  the  benefit.    Hunter  v.  Litterer  <fc  Cabler,  168. 

2.  Pleading.    This  action  was  brought  upon  the  contract  for 

salary.  The  Court  hold,  the  plaintiff  is  entitled  to  recover 
in  quantum  meruity  and  on  remanding  the  case,  allow  him  to 
amend  his  declaration,  by  adding  a  count  to  this  effect.    lb. 

ADMINISTRATION. 
Petition  to  sell  lands.    See  County  Court,  2. 

ADMINISTRATOR. 

1.  Liability  op.     For  assets  mentioned  in   his  inventory, 

WHICH  DO  NOT  BELONG  TO  THE  ESTATE.  When  the  Inventory 
of  an  administrator,  sworn  to,  is  received  by  the  County 
Court,  he  charges  himself  with  the  items  there  mentioned, 
and  is  estopped  to  deny  his  liability  for  them  as  such  admin- 
istrator, although  the  assets  did  not  properly  belong  to  the 
estate,  unless  he  can  show  he  was  mistaken  In  the  facts  upon 
which  he  admitted  his  liability.    Snodgrass  v.  Snodgrass,  167. 

2.  Liability  of  sureties.    The  sureties  of  an  administrator^  who 

has  charged  himself  by  his  inventory,  with  the  rents  of  land 
and  the  hire  of  a  negro,  in  which  his  intestate  was  possessed 
of  only  a  life  estate,  are  not  liable,  though  he  may  be,  such 
sums  having  accrued  after  the  termination  of  intestate's 
estate  therein,  by  death.    lb, 

3.  Same.    The  sureties  of  an  administrator  are  not  liable  for  the 
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proceeds  6f  property  received  by  him  from  the  sale  of  his 
intestate's  land  in  another  State,  his  liability  is  personal.   lb. 

4.  Evidence.  Admikistbatob'b  nrvENTORiss.  Inventories  and 
settlements  of  administrators  have  the  verity  of  judicial  rec- 
ords, except  that  they  may  be  impeached  by  those  interested 
in  the  estate,  as  not  showing  the  full  measure  of  the  admin- 
istrator's liability.    Ip. 

6.  CREDrroR's  claims.  What  is  a  sufficient  presentation  of. 
Statute  of  two  tears  and  six  months.  Statement.  Where 

letters  of  administration  were  issued  on  the day  of , 

1868,  and  the  administrator  filed  a  bill  in  the  Chancery  Court 
to  wind  up  the  estate  as  an  insolvent  estate,  June  6, 1868, 
and  an  order  was  made  in  the  cause  at  September  Term, 
1868,  directing  notice  to  be  given  to  creditors  to  file  their 
claims  by  the  May  Term,  1869,  and  the  creditor  appeared  and 
procured  an  order  making  him  a  defendant  to  this  proceed- 
ing at  the  May  Term,  1869,  with  leave  to  file  his  claim  by 
next  term,  and  he  failed  to  do  so,  but  filed  it  November  28, 
1870.  Exceptions  were  taken  because  the  claim  was  not  filed 
in  time,  insisting  upon  the  Statute  of  Limitations.  The 
Chancellor  allowed  the  exceptions,  from  which  decree  the 
creditor  appealed.  Held,  the  Court  having  declared  the  ap- 
pellant a  creditor,  at  May  Term,  1869,  and  so  pronounced 
him  and  made  him  a  party  defendant,  this  must  be  taken  as 
a  presentation  of  the  claim  in  the  sense  of  the  law,  and  a 
recognition  thereof  by  the  Court.  If  the  demand  was  not 
then  barred,  the  failure  to  present  it  within  the  time  pre- 
scribed in  the  decree,  and  notice  could  not  affect  it.  Under 
the  statute  the  presentation  would  still  be  good,  if  made  be- 
fore the  final  appropriation  of  the  funds.    Aker$  v.  West,  21. 

6.  Same.  Statute  of  Limitations.  The  Chancellor's  order,  that 
claims  be  filed  by  or  before  a  subsequent  term,  can  not 
lessen  or  enlarge  the  statutory  bar.    lb, 

ADVERSE  POSSESSION. 

See  Replevin,  1. 

AFFIDAVIT. 

See  Plsadino  and  Pkactige,  6,  7. 

AGENCY. 

See  Attorney,  1,  2. 

APPEAL.  ^ 

1.  FBOM  magistrate  after  four  DATS  FROM  JUDGMENT.  FaROL 
EVIDENCE  NOT  ADMISSIBLE.      It  MIGHT  DO  TO  AMEND.     FrOm 
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the  papers  the  case  appears  to  have  been  appealed  four  days 
after  judgment.  Motion  was  made  to  reinstate  the  case  upon 
this  affidavit  of  the  magistrate.  '*  The  appeal  was  granted  in 
the  time  4Lllbwed  by  law,  according  to  information  and  belief, 
etc."  Held,  had  application  been  made  to  amend,  it  is  doubt- 
ful whether  this  statement  ought  to  have  been  held  sufficient 
to  overturn  the  entries  made  at  the  time  of  the  transaction, 
but  no  application  was  made  to  amend  the  Justice's  record, 
nor  were  any  facts  given  in  support  of  the  affidavit  explana- 
tory of  the  mistake,  etc.;  the  case  was  properly  dismissed. 
Park  V.  Bybecy  267. 

2.  Bond.  Sufpiciekcy  of.  Judgments  on  authenticated  ac- 
counts. A  bond  for  cost  and  damages  is  sufficient  in  appeals 
from  judgments  on  authenticated  accounts  from  other  States 
or  counties,  such  accounts  not  being  placed  on  the  same  foot- 
ing with  bonds,  bills  single,  promissory  notes,  unliquidated 
accounts  to  be  signed  by  the  parties,  and  other  instruments 
mentioned  in  $  3,162  of  the  Code.    Medaria  v.  Cowans  101. 

ATTORNEY. 

1.  Payment  to  in  cukrent,  but  not  legal  tender  funds.    Un- 

der WHAT  circumstances  NOT  BINDING  ON  CLIENT.     AGENCY. 

If  an  attorney  declines  to  receive  current  bank  notes,  and  dis- 
closes to  the  debtor  that  he  is  under  instructions  from  his  cli- 
ent not  to  receive  such  funds,  but  agrees  to  receive  the  funds 
and  notify  his  client  of  the  fact,  and  if  his  client  consents  that 
he  will  then  receive  the  funds  in  payment ;  but  if  his  client 
refuses  he  will  return  the  bank  notes  to  the  debtor,  either  in 
a  definite  time,  or  within  a  reasonable  time ;  in  such  case  the 
attorney  would  hold  the  funds  as  bailee  or  agent  of  the  debtor, 
and  if  he  failed  to  notify  his  client,  or  return  the  money,  it 
would  be  no  payment.     Glass  v.  Davidson^  47. 

2.  Same.    When  client  in  such  case  would  be  bound.    But  if 

an  attorney  falls  to  disclose  to  the  debtor  private  instructions, 
which  limit  his  authority,  and  accepts  money  subject  to  be  re- 
turned if  his  client  refuses  to  receive  it.  In  such  case  the  at- 
torney is  the  agent  of  his  client,  and  his  failure  to  return  such 
money  to  the  debtor,  operates  as  payment  and  satisfaction  of 
the  claim  as  between  client  and  debtor,    id.,  4S. 

AUCTION. 

See  Sale,  3,  4,  5,  6,  7. 

BAIL. 
1.  Officer  has  no  right  to  take.  When.  Where  an  officer  takes 
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bail  of  a  prisoner  before  he  has  been  examined  or  committed, 
such  bond  is  a  nullity,  and  the  sureties  are  not  bound.  The 
officer  has  no  such  power  except  in  the  cases  specified  in  the 
statute.    State  v.  McCoy ,  111. 

BAILEE. 

See  Attornky,  1,  2. 

BANKRUPTCY. 

1.  Want  of  jurisdiction  to  grant  discharge.    May  bb  attack- 

ed IN  State  Courts.  When.  Where  a  District  Court  of  the 
United  States  has  no  jurisdiction  of  an  application  in  banlc- 
ruptcy,  its  action  is  a  nullity,  and  if  the  petitioner  pleads  his 
discharge  ii;^  defence  to  a  creditor's  suit,  the  plaintiff  may  re- 
ply and  interjMse  the  want  of  jurisdiction  to  defeat  the  effectd 
of  such  a  discharge,  in  any  Court  where  the  same  may  be 
prosecuted.    Hennessee  y.  Mills,  38. 

2.  Fraudulent  failure  to  render  complete  schedule.    A  dis- 

charge in  bankruptcy  can  not  be  impeached  in  a  State  Court, 
by  the  allegation  of  a  fraudulent  failure  to  render  a  complete 
schedule  of  property,  if  the  Court  had  jurisdiction  to  grant 
the  discharge,  and  the  creditor  had  notice,  or  was  a  party  to 
the  proceedings,  the  United  States  Courts  having  exclusive 
jurisdiction  over  the  question  of  bankruptcy.    lb. 

BOND. 

See  Appeal,  2.     See  Error  Coram  Nobis,  1. 

See  Execution,  7.     See  Executor,  4.    See  Coupons,  1. 

BURTHEN  OF  PROOF. 

See  Constable,  2.    See  Chancery  Court,  1,  2,  3. 
See  Execution,  5.    See  Insurance,  2. 

CHANCERY  COURT. 

See  County  Court,  1. 

1.  Sale.    Chancery.   Report  by  Clerk  and  Master.  How  far 

presumed  regular.  Where  a  Clerk  and  Master  sells  land 
and  makes  his  report,  that  he  has  made  the  sale  in  pursuance 
of  the  order,  given  notice  as  required  by  law,  etc.,  he  is  pre- 
sumed to  have  performed  his  duty  properly,  until  the  con- 
trary is  made  to  appear  by  proof.     Childress  v.  Harrisony  410. 

2.  Same.    Same.    Burden  of  proof.    The  burden  of  proof  is  up- 

on the  party  making  the  exception,  to  show  the  irregalarity 
of  the  Clerk's  report.    lb. 

3.  Same.    Exceptions  to.    In  such  case  the  report  will  be  con- 

firmed by  the  Court,  unless  the  exceptions  to  the  same  be  sus* 
tained  by  proof.    lb. 

CHANCERY. 
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1 .  JURISDICTIOX  OF.      TO  ENJOIN  KXBCUTION  FROM  OTHER  COURTS 

OF  Equity.  Where  a  judgment  by  raotion  was  taken  upon 
a  forged  note  in  a  distant  county,  from  the  residence  of  the 
supposed  principal,  without  notice.  Held,  the  defendant  to 
such  a  judgment  may  have  an  injunction  against  its  execu- 
tion, as  well  from  any  other  Chancery  Court  having  jurisdic- 
tion, as  the  one  rendering  the  judgment — ^the  Injuctipn  in 
such  a  case  operating  upon  the  party,  and  not  upon  the 
Court.    Douglas  A  Bodie  v.  Joyner,  32.  ' 

2.  Same.  Remedy.  While  the  proper  remedy  in  cases  like  this  is, 

perhaps,  by  writ  of  error  coram  nobis,  yet  relief  may  be  had 
in  a  Court  of  Equity. 

3.  Same.  Material  defendant.   Since  this  is  a  proceeding  in  the 

nature  of  a  bill  to  enjoin  an  execution  at  law,  the  bill  may 
be  filed  in  the  district  to  which  execution  has  issued,  under 
the  provisions  of  the  Code,  §  4,311,  sub  §  3.    lb. 

4.  Mistake  in  Justice's  judgment.    Jurisdiction  of  Chancery 

Court.  The  judgment  of  a  Justice  of  the  Peace,  if  not  ap- 
pealed from,  is  conclusive,  and  a  Court  of  Chancery  has  no 
jurisdiction  to  correct  a  mistake  in  the  amount  of  said  judg- 
ment.    Wagstaff  v.  Braden,  304. 

5.  Jurisdiction  of.    §  4,281  of  the  Code  construed.    If  from 

the  face  of  the  bill  the  "  debt  or  demand  "  be  less  than  $50, 
the  Chancellor  ought  to  dismiss  it ;  but  if  the  debt  or  demand 
claimed  in  the  bill  be  more  than  $50,  the  Chancery  Court, 
prima  facte,  has  jurisdiction ;  and  if  the  defendant  submits  to 
answer,  he  can  not  on  the  hearing  resist  a  decree,  because 
the  amount  found  due  to  complainant  is  less  than  $50.    lb. 

6.  Chancery  Court.    Local  jurisdiction  of.     Material  de- 

fendant. What  constitutes.  A  bill  may  be  filed  in  any 
Chancery  District  in  which  a  material  defendant  resides. 
Where  a  party  has  an  interest  in  the  matter  In  controversy, 
or  a  right  which  is  to  be  affected  by  the  decree,  or  is  in  posses- 
sion of  property  claiming  some  interest — such  person  is  a 
material  defendant,  and  will  give  a  Court  of  Chancery  local 
jurisdiction.     Simonton  v.  Porter  &  Pennington,  213. 

7.  Same.    Same.    Burden  of  proof.    The  burden  of  proof  is 

upon  the  party  making  the  exception,  to  show  the  irregu- 
larity of  the  Clerk's  report.    lb. 

8.  Chancery  Court.     Jurisdiction  of,  to  enjoin  an  execu- 

tion ISSUED    FROM  ANOTHER    DISTRICT.     WhEN.      While   it    is 

true  that  one  Chancellor  can  not  enjoin  the  decrees  of  another 
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Chancellor,  with  a  view  of  having  them  reviewed  in  a  differ- 
ent Chancery  Courts  yet  it  is  competent  for  any  Chancellor 
to  enjoin  an  execution  from  another  Chancery  Court,  upon 
the  ground  that  it  has  heen  paid  or  otherwise  satisfied. 
Greenfield  v.  JSuUony  216. 

9.  JuBiBDiCTiOK   OF   Chakcjsrt  Coubt.     Elbctiok.     Where  a 

County  Court  submits  the  question  of  subscription  of  stock 
to  a  Bailroad  Company  to  a  vote  of  the  people  of  the  county, 
the  question  whether  it  was  submitted  in  pursuance  of  law, 
or,  in  other  words,  whether  the  County  Court,  under  the 
circumstances,  had  authority  to  submit  it,  is  a  question  not 
in  the  nature  of  a  contested  election  between  candidates  for 
office,  and  the  fact  that  a  Chancery  Court  has  not  jurisdiction 
to  hear  and  determine  such  contested  election,  does  not  prove 
its  want  of  jurisdiction  to  declare  a  subscription  of  stock 
void  as  a  contract,  if  made  without  authority  of  law.  ITin- 
ston  V.  Tenn.  A  Pacific  B.  B.  Co.  et  al,j  60. 

10.  Same.  In  any  case  where  the  question  of  the  obligation  of  a 
contract  of  subscription  is  to  be  settled,  because  of  the  want 
of  authority  on  the  part  of  the  county  to  make  it,  for  want 
of  proper  assent  on  the  part  of  the  people  of  the  county,  the 
question  of  the  result  of  what  is,  by  accommodation  in  the 
use  of  terms,  called  an  election,  must  necessarily  be  investi- 
gated, not  under  the  idea  of  contesting  an  election,  but  for 
the  purpose  of  ascertaining  whether  the  contract  of  subscrip- 
tion made  has  been  authorized  according  to  law,  and  so  bind- 
ing on  the  county.    lb. 

11.  Subscription  op  stock  to  railroad  compant  by  county. 
When  valid.  Under  sections  1,142,  1,143  and  1,148  of  the 
Code,  before  the  Justices  of  the  County  Court  can  make  a 
voted  subscription  of  stock  to  a  Railroad  Company,  the  people 
or  a  majority,  as  required  by  law,  are  required  to  give  their 
approbation  to  such  subscription,  and  this  approval  must  first 

m 

be  obtained  before  any  subscription  is  authorized,  and  without 
this  a  subscription  is  a  contract  wholly  unauthorized,  and  of 
no  validity  whatever.    lb. 

12.  When  County  has  made  unauthorized  subscription.  Who 
MAY  apply  for  INJUNCTION.  When.  Where  a  county  has 
made  an  unauthorized  subscription  of  stock  to  a  Railroad 
Company,  parties  who  have  an  interest  to  defeat  it  need  not 
wait  for  the  bonds  of  the  county  to  be  called  for  by  the 
company,  nor  for  their  issuance,  or  attempt  to  issue  them, 
nor  for  the  assessment  of  a  tax  to  pay  the  subscription,  but 
may  file  their  bill  at  once  and  obtain  an  injunction. 
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13.  Same.  Where  a  county  has  made  an  unauthorized  subscrip- 
tion of  stock  to  a  Bailroad  Company,  any  taxpayer  of  the 
county,  as  such,  has  such  an  interest  in  the  contract  as 
enables  him  to  file  a  bill  to  have  the  subscripti6n  declared 
void,  and  to  restrain  the  issuance  of  bonds  with  which  to 
pay  it,  and  the  assessment  and  collection  of  taxes  to  pay  the 
principal  and  interest  on  the  bonds,  and  this  without  being  a 
stockholder  in  the  Kailroad  Company.    lb. 

14.  Statute  construed.  Section  1,144  of  the  Code  provides  that 
*^  before  such  application  (that  is,  to  the  County  Court  to 
order  an  election)  can  be  made,  the  entire  line  of  the  road,  in 
which  the  stock  is  proposed  to  be  taken  shall  be  surveyed  by 
a  competent  engineer,  and  substantially  located  by  desig- 
nating the  termini  and  approximating  the  general  direction 
of  the  road,  and  an  estim^xte  of  the  grading,  embankment  and 
masonry  made  by  the  engineer  under  oath,  and  filed  with  the 
application.  The  Court  hold  that  no  election  can  be  ordered 
until  these  requirements  are  complied  with.    Tb.. 

15.  Statute.  When  directory.  When  mandatory.  The 
provisions  of  the  above  section  are  not  directory  but  manda- 
tory, the  rule  being  that  those  directions  whicli  are  not  of 
the  essence  of  the  thing  to  be  done,  but  which  are  given 
with  a  view  merely  to  the  proper,  orderly,  and  prompt  con- 
duct of  the  business,  and  by  the  failure  to  obey  which  the 
rights  of  those  interested  will  not  be  prejudiced,  are  not 
commonly  regarded  as  mandatory,  and  if  the  act  is  per- 
formed, but  not  in  time,  or  in  the  precise  mode  indicated,  it 
may  be  still  sufficient,  if  that  which  is  done  accomplishes 
the  substantial  purposes  of  the  statute,  but  the  jule  pre-sup- 
poses  that  no  negative  words  are  employed  in  the  statute 
which  expressly  or  by  necessary  implication  forbid  the  doing 
of  the  act  at  any  other  time  or  in  any  other  manner  than  as 
directed.    lb: 

IG.  Constitution.  Construction.  Under  Art.  2,  §  29  of  the 
Constitution  of  1834,  the  Legislature  has  the  power  to  submit 
the  question  of  subscribing  stock  to  a  Railroad  Company  to  a 
vote  of  the  people,  and  the  authority  given  to  the  county  by 
the  Legislature  to  make  such  subscription  is  made  dependent 
for  its  exercise  on  the  result  of  a  vote  of  the  citizens  for  or 
against  the  proposition.    lb. 

17.  Power  of  County  Court  to  subscribe  stock  dependent 
UPON  ASSENT  OF  MAJORITY.    The  actlou  of  a  county  in  mak- 
ing the  subscription  to  the  stock  of  a  company,  is  dependent 
32 
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upon  the  assent  of  the  prescribed  majoiity,  to  be  ascertained 
in  the  manner  prescribed  by  the  law,  for  its  validity  and 
binding  force.    lb. 

18.  County.  A  corporation.  Its  powers.  Rights  of  the 
MEMBERS  OF  SUCH  CORPORATION.  It  is  Settled  that  while 
counties  are  for  some  purposes  but  civil  divisions  of  the  State, 
for  others  they  are  corporations — they  are  political,  aggre- 
gate corporations,  capable  of  exercising  such  powers  as  they 
may  be  vested  with  by  the  Legislature,  and  this  being  so,  it 
follows  that  a  member  or  class  of  members  of  such  corpora- 
tion can  ask  the  interposition  of  a  Court  of  Equity,  to  pre- 
vent the  use  of  the  funds  of  that  corporation  to  an  unauthor- 
ized purpose,  or  to  ask  that  a  liability  contracted  to  be  fixed 
upon  the  corporator,  by  which  he  is  to  be  bound  to  pay  his 
money,  as  an  integral  part  of  such  corporation,  shall  be 
annulled  and  made  without  authority.    lb, 

19.  Same.  A  trustee  for  the  iaxpayer  in  collkcting  and 
USING  THE  funds.  A  touuty  or  corporation,  as  such,  so  far 
as  it  uses  the  funds  or  means  gathered  from  the  taxpayers,  is 
a  trustee  to  a  certain  extent,  at  least  in  using  these  funds,  or 
collecting  them  for  purposes  authorized  by  law,  and  having 
only  authority  so  to  use  them  or  collect  them  for  such  use, 
such  trustee  will  not  be  allowed  to  misapply  such  funds  to  an 
unauthorized  purpose,  or  create  an  unauthorized  liability 
upon  the  corporation  or  taxpayers.    lb, 

20.  Constitution.  Construction.  Art.  2,  §  29  of  the  Constitu- 
tion confers  no  power  upon  counties  and  incorporated  towns 
to  impose  taxes  for  any  purpose,  but  only  empowers  the  Leg- 
islature to  authorize  them  to  impose  taxes  for  county  and  cor- 
poration purposes,  and  this  the  Legislature  may  do  in  such 
manner  as  it  may  prescribe  by  law,  and  when  such  authority 
is  given,  the  county  acts  under  the  authority  conferred  by 
law,  and  if  an  election  is  required,  or  other  pre-requisite  on 
which  the  taxes  shall  be  unpaid,  or  the  liability  incurred, 
then  the  law  must  be  pursued,  and  the  power  exercised  in 

accordance  with  the  statute.  In  so  far  as  the  county  shall  act 
beyond  and  outside  of  the  authority  conferred  in  any  mate- 
rial requirements,  it  acts  without  any  authority  at  all  in  a 
case  like  the  present.    lb. 

CHAUGE  OF  COURT. 

See  Criminal  Law  1,  2,  3. 
See  Evidence,  10. 
See  Jury,  1. 
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CHARGE  OF  COVKT— Continued. 

1.  Bepetitiox   of   ghabgb.     In  absence  ov  counsel  on  one 

SIDE,  Nor  APPROVED  BUT  NOT  ERROR.  While  it  Is  improper 
for  the  Court  to  instruct  the  jury  In  the  ahsence  of  a  party's 
counsel,  thereby  depriving  him  of  the  opportunity  to  except 
or  to  ask  for  qualification  of  the  instruction,  yet  the  Court 
hold,  where  it  can  be  clearly  seen  that  no  injury  has  been 
done  to  the  party  by  the  instruction  given,  in  a  case  of  such 
slight  departure,  no  reversal  can  be  had.  Wade  v.  Ordway, 
229. 

2.  Charge  of  the  Court,  .in  all  felony  cases,  shall  be  written,  and 

read  to  the  jury,  and  filed  with  the  papers.  Huddleston  v. 
The  State,  109. 

CLERK  AND  MASTER. 

See  Chancery  Court  sale,  1,  2. 

CODE  CITED. 

Account  from  another  county  or  State,  3780 101 

Actions,  limitations  of,  three  years,  injury  to  property,  2773  113 

Actions,  abatement  of  in  civil  cases,  2863  363 

Administration,  of  estates,    property    exempt  to  go  to 

widow,  2288 367 

Administration,  Notice  to  file  claims,  when,  2330 21 

Administration,  creditors  failing  to  sue  barred,  when, 

2376 21 

Administration,  settlement  prima  facie  evidence,  2305...  157 

**                inventory  of  administrator,  2241 157 

*'                presentation  of  claims  to  prevent  bar,  2378  21 

"                inventory,  recording  of,  2242 157 

Assault,  with  intent  to  commit  felony,  4630 87 

Bail,  after  commitment,  5144 Ill 

Bond,  in  actions  on  written  instruments,  3162 101 

**       part  of  record,  3161 101 

Commitment,  not  till  examination  5017 Ill 

**             witness  to  be  examined  in  presence  of  de- 
fendant, 5056        Ill 

Chancery  Court,  jurisdiction,  judgment  at  law  not  neces- 
sary, 4291  201 

Chancery  Court,  decree  for  debt  although  no  fraud,  4292 .  201 

"           '*         bill  may  be  filed,  where,  4311 213 

"           "         equity  causes  over  $50,  4281 304 

Dower,  in  morgaged  estates,  2399 121 

Error  Coram  Nobis,  errors  reached  by  writ  of,  3116 325 

"           "        "        Court  may  make  rules,  3115 342 

"           "        "        examples,  3117 365 
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CODE  CIT'ED^  Continued. 

Judges,  power  to  Interchange,  8916  178 

*'          Chancellors  and  Circuit  Judges  may,  when,  3917  178 

"         Judges  are  for  the  State  at  large,  3915 178 

Landlord  and  tenant,  lien,  purchaser  with  notice  liable, 

3542 25 

Landlord  and  tenant,  rent,   lien   on   growing  crop  from 

date  of  contract,  3539 25 

Landlord  and  tenant,  till  three  months  after  debt  becomes 

due,  3540 25 

Landlord  and  tenant,  enforced  by  attachment  or  by  Judg- 
ment and  execution,  3541     25 

Persons  under  disability,  sale  of  property  of,  3323 299 

"          '*            **            questions,  3332 299 

"          "            **            proof,  3331 299 

Proceeding  in  Chancery,  bills  may  be  filed,  when,  4311..  32 

Public  worship,  disturbing,  4853 192 

Registration,  Writings  that  may  be  registered,  2030 375 

"              relation  of  registered  deeds,  2073 375 

Sales,  of  property,  judicial,  etc.,  2145  454 

**      notice,  where  no  newspaper,  2148 454 

**      not  void  or  voidable,  when,  2162 454 

**      written  notice  of,  when,  3042 454 

**      of  property,  persons  under  disability,  3333 438 

**      purchasers  of,      **          "            **           3336 438 

"      proceeds  of,          **          "             '•            3338 438 

**      parties  that  can  not  purchase,  3339 438 

Spirituous   liquors,  indictment  for  selling*  on   Sunday, 

4861 15 

Summary  proceedings,  judgment  against  officers,  3594 296 

Summary  motion,  notice  required,  3585 458 

"               "       time  required  of  motion,  3587 458 

Subscription,  by  county  and  towns,  1142  to  1147 61 

**  by  whom  to  be  made,  majority  required, 

1148 61 

Wills,  written  by  testator,  2163 391 

**       place  of  proving  and  recording,  2169 391 

"       foreign,  how  to  be  proven,  2182  391 

Witness,  to  be  examined  in  presence  of  defendant,  5056. .  Ill 

COLLATION  OF  ADVANCEMENTS. 
See  County  Court,  3. 

COMPENSATION. 
See  Action,  1. 
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CONDEMNATION. 

1.  Death  pbfore  sale.  Satisfaction  set  aside.  In  a  case  of 
condemnation  and  order  of  sale  of  land  to  satisfy  a  judgment 
obtained  before  a  Magistrate,  if  the  defendant  die  before  the 
actual  issuance  of  the  order,  or  even  before  a  sale  under  it 
the  inheritance  descends  to  the  heirs,  and  no  valid  sale  can 
be  made  until  scire  facias  against  the  heirs  and  revivor. 
Ashworth  v.  Dernier  dt  Boyles,  323. 

CONSTABLE. 

1.  Motion  against  for  non-return  of  an  execution.    An  alias 

execution  that  is  issued  in  another  county  upon  a  certified 
execution,  without  a  proper  certificate,  is  void,  and  will  not 
support  a  motion  against  a  constable  for  a  non-return  of  the 
same.  The  certificate  failed  to  show  that  the  Magistrate  was 
such  at  the  time  he  rendered  the  Judgment.  The  State  for 
use  of  Chaffin  v.  Betticky  209. 

2.  Same.    Burthen  of  proof.    The  burthen  of  proof  is  upon 

the  plaintiff  to  show  the  officer's  liability,  and  no  presump- 
tion exists  in  his  favor  that  the  execution  was  properly  cer- 
tified. In  cases  where  the  certified  execution  is  lost,  he 
must  show  that  it  was  properly  certified;  and  if  he  is  unable 
to  do  this  by  sufficient  evidence,  his  case  must  fail.     lb. 

3.  Directions  not  to  proceed  on  execution  is  no  excuse  for 

not  making  return.  When  the  judgment  creditor  instructs 
the  constable  to  hold  up  the  execution,  this  does  not  excuse 
the  officer  from  making  his  return  as  the  law  requires. 
Bently  v.  Kirk,  385. 

CONSTITUTION. 

See  Chancery,  16,  20. 

CONTEACT. 

See  Landlord  and  Tenant,  1,  2. 

Verbal.    See  Eight  of  Way,  6. 

See  Surety,  1,  2. 

See  Sale,  8. 

1.  Guaranty  of  value  of  property.  Where  tenants  in  com- 
mon consent  to  a  partition  of  land,  a  written  agreement  by 
one  of  them,  which  guarantees  a  certain  value  to  a  particu- 
lar division,  when  ever  the  assignee  of  that  portion  wishes  to 
sell,  upon  his  releasing  all  claims  to  the  residue  of  the  estate, 
is  a  contract  based  upon  a  valid  consideration,  binding  upon 
the  party  making  it,  and  is  susceptible  of  specific  execution. 
Stephens  v.  Stephens,  52. 
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COHmRACT— Continued. 

2.  Construction  of.    Note  to  be  paid  in  a  PARTicri.AR  man- 

ner. Mrs.  Sims,  while  keeping  a  tiotel,  borrowed  money 
from  Embrjy  with  mortgage  on  hotel  building.  The  time 
allowed  for  the  payment  of  the  notes  was  ten  years,  in 
annual  installments,  with  the  privilege  of  discharging  one- 
half  of  each  payment  in  board.  She  kept  the  hotel  until 
1868.  She  did  receive  some  boarders,  and  was  always  ready 
to  receive  any  others  he  might  have  sent,  until  she  closed  her 
house  at  the  time  stated.  None  of  the  notes  were  taken  up. 
A  foreclosure  of  the  mortgage  is  sought.  Held,  under  the 
circumstances  of  this  case,  it  is  presumed  that  the  parties 
expected  each  note  containing  the  privilege,  to  be  paid  in 
board,  and  if  Mrs.  Sims  was  ready  during  or  at  the  end  of 
the  year  to  furnish  board,  this  would  free  her  from  liability 
to  suit  for  the  money,  but  will  not  relieve  her  from  the  obli- 
gation to  pay  when  demand  is  made  in  reasonable  time,  and 
she  refuses  to  pay,  or  has  become  unable  to  perform  her  con- 
tract.   Embryos  AdmW  v.  Sims,  377. 

3.  Statute  of  Limitations.    By  this  contract,  Mrs.  Sims  bound 

herself  to  be  in  readiness  for  the  accommodation  of  boarders 
for  the  whole  ten  years.  However,  in  this  case,  the  notes  are 
due,  as  specified  on  their  face,  and  must  be  presented  or  sued 
on  w^ithin  the  period  of  the  Statute  of  Limitations  for  a 
money  demand,  as  the  agreement  implies  that  the  payee  will 
offer  an  opportunity  for  performance.    lb, 

4.  Profits  on  board.    General  liability.    Up  to  the  period  of 

Mrs.  Sims'  failure  in  1863,  she  will  be  entitled  to  reduce  her 
notes  to  what  the  proof  shows  the  profits  would  be  to  her  on 
boarders — that  is  during  that  period,  the  notes  containing 
the  privilege.  After  cessation  of  her  business  in  1863,  it 
was  her  misfortune  to  be  unable  to  perform  her  part  of  the 
contract,  and  from  that  time  she  must  be  held  liable  without 
reduction.    76. 

5.  Contract.    Mutual  and  independent.    Lease.    Construed. 

Plaintiff  agreed  to  keep  up  fences,  defendant  was  to  pay  rent, 
charge  that  failure  to  keep  up  fences  relieved  defendant  from 
paying  rent,  error.  Held,  the  contract  is  a  mutual  and  inde- 
pendent covenant,  where  either  party  may  recover  damages 
from  the  other,  for  the  injury  he  may  have  sustained  by 
breach  of  the  covenants  in  his  favor.    Smith  v.  Wileyy  418. 

6.  Same.    Same.    Cross-action.    It  is  no  excuse  for  the  defend- 

ant to  allege  a  breach  of  the  covenants  by  the  plaintiff  in  bar 
of  his  action,  the  defendant  has  his  right  of  separate  action 
to  prove  and  recoup  his  damages.    lb. 
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CORPORATION. 

See  Chaxcery,  18. 
1.  Corporation.  Liable  as  iNDrviDUALS.  When.  In  an  action 
against  a  corporation  for  maliciously  suing  out  an  attachment, 
the  corporation  is  to  be  held  liable  in  all  cases  where  an  in- 
dividual would  be  responsible  under  similar  circumstances. 
Wheless  v.  Second  National  Bank,  469. 

COUNTY. 

See  Chancery,  11,  12,  13,  16,  17,  18,  19,  20. 

COUNTY  COURT. 

See  Chancery,  9, 14,  17. 

1.  Has  concurrent  jurisdiction  with    Chancery  Court   to 

ORDER  SALES  FOR  DISTRIBUTION.  The"  Couuty  Coui't  has 
concurrent  jurisdiction  with  the  Chancery  Court  to  order 
sales  of  land  for  distribution,  and  to  take  all  the  steps  neces* 
sary  to  effectuate  such  sale,  and  to  distribute  the  proceeds 
when  so  collected.  When  the  County  Court  has  rightfully 
taken  jurisdiction  for  this  purpose,  a  Court  of  Equity  has  no 
power  to  interfere  with  its  proceedings  or  to  transfer  thein  to 
the  Chancery  Court.    Parkes  v.  Gilbert,  97. 

2.  Complainants  will  be  repelled  from  a  Court  of  Chancery,  who 

by  their  bill  show  they  had  information  of  the  pendency  of 
the  proceedings  in  the  County  Court,  in  time  to  have  appealed 
to  that  Court,  and  they  fail  to  show  any  reason  why  they 
neglected  to  do  so.    lb. 

3.  Collation   op  advancements.      Inter-State  Comity.     The 

estate  of  the  intestate  being  administered  under  the  laws  and 
in  the  Courts  of  Alabama,  no  such  comity  exists  between 
that  State  and  Tennessee  as  authorizes  this  Court  to  collate 
the  advancements  made  by  the  intestate  to  his  children  in 
Alabama,  where  he  resided  and  died,     lb. 

4.  County  Court.    Jurisdiction  statutory.    The  jurisdiction 

of  the  County  Court  to  decree  the  sale  of  land  is  statutory. 
It  is  not  a  court  of  general  jurisdiction,  and  nothing  shall  be 
intended  to  be  within  its  jurisdiction  unless  it  so  appears. 
Linnville  v.  Darby,  306. 

6.  Petition.  Of  an  administrator  to  sell  land  to  pay  debts. 
What  it  must  state.  The  petition  of  an  administrator,  seek- 
ing to  sell  land  to  pay  debts,  must  state  the  debts  due  from  the 
estate  (or  some  of  them)  and  the  names  of  the  creditors  whose 
debts  the  sale  is  to  satisfy,  that  it  may  be  seen  whether  the 
debts  are  bona  fide,  and  without  this  the  sale  will  be  void.  lb. 

6.  Minor  heirs.  Must  be  served  with  process.  Where  the 
issuance  and  service  of  the  process  on  minor  heirs  does  not 
appear,  by  the  production  of  the  process,  nor  any  thing  in  the 


504  INDEX. 

record,  and  the  decree  does  not  assume  the  fact,  the  sale  will 
he  held  void.    lb. 

COST. 

See  New  Tbial,  1. 

COUPONS. 

1.  On    city   bonds.    Bond   need   not   be   produced.    A  cou- 

pon may  he  negotiated  after  it  has  been  separated  from  the 
bond,  as  an  independent  security,  and  it  is  not  necessary  to 
produce  the  bond  to  entitle  tlie  holder  to  recover.  Mayor  and 
City  Council  of  Nashville  v.  First  National  JBank,  402. 

2.  Demand  and  protest.    The  coupons  are  intended  as  evidence 

that  the  holder  is  entitled  to  receive  the  amount  at  the  time 
and  place  specified,  and  whatever  their  form,  the  legal  effect 
is  the  same ;  and  a  formal  demand  and  protest  is  not  neces- 
sary to  maintain  suit  against  the  malcer.    lb. 

3.  Interest  allowed.    When.    While  if  it  should  appear  that  the 

defendants  held  funds  to  pay  the  coupons  at  maturity,  they 
might  not  be  chargeable  with  interest  until  demand  was 
made ;  but  if  it  be  shown  that  the  defendants  provided  co 
funds  and  made  no  provisions  for  their  payment,  no  demand 
is  necessary,  and  the  coupons  b'^ing  for  the  payment  of  a  fixed 
sum  at  a  given  day,  will  bear  interest  from  that  date  like  a 
promissory  note.    lb. 

CRIMINAL  LAW. 

1.  Homicide.    Court  need  not  define  murder  in  first  degree 

IN  charge  to  jury.  When.  The  Judge,  in  his  charge,  lailed 
to  define  murder  in  the  first  degree;  the  reason  for  this  was, 
that  the  prisoner  had,  on  a  former  trial,  been  acquitted  of  this 
part  of  the  charge,  and  could  not  again  be  tried  for  it.  The 
Court,  however,  defined  murder  in  the  second  degree.  Held, 
the  prisoner  could  not  have  been  prejudiced  by  such  fail- 
ure, and  there  was  no  error.    Stuart  v.  The  State,  178. 

2.  Charge  op  Court  upon  question  op  unsoundness  of  mind, 

CAUSED  BY  mania  A  POTU.  The  prisoucr  was  indicted  for 
murder;  his  defence  was  temporary  insanity,  caused  by  the 
use  of  intoxicating  liquor,  and  known  as  '^  mania  a  potu,"  or 
**  delirium  tremens."  The  phrases  mania  a  potu,  delirium 
tremens,  or  similar  terms,  were  not  employed. in  the  charge 
of  the  Court.  The  terms  '*  unsoundness  of  mind,"  and  "  in- 
sanity," having  been  used.  The  instruction  to  the  jury  was, 
that  such  unsoundness  of  mind,  or  a  reasonable  doubt  of  tlie 
prisoner's  sanity,  whether  the  disease  be  permanent  or  tem- 
porary, caused  by  the  voluntary  use  of  ardent  spirits,  or  otli- 
erwise,  was  sufficient  to  release  the  prisoner.  Held,  it  was 
not  essential  that  the  charge  should  have  specially  defined 
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CRIMINAL  JjAW'-Continued. 

the  various  classes  and  types  of  insanity.  It  is  the  unsound- 
ness of  mind  that  excuses  the  act.  According  to  tlie  proof, 
mania  a  potu  is  a  disease  in  which  the  mind  is  unsound.  The 
language  of  the  charge  is  sufficiently  comprehensive  to  em- 
brace the  class  of  insanity  In  question.  If  the  proof  made  out 
a  case  of  mania  a  potu,  it  established  a  case  of  mental  un- 
soundness. As  to  tliis  part  of  the  charge,  there  was  no  error. 
76. 

3.  Prisoner  must  know  right  from  wrong.      The  charge  of  the 

Court  was,  in  substance,  that  the  accused  must  know  that  the 
act  was  wrong.  That  is,  he  must  know  and  be  conscious  that 
this  particular  act  was  wrong ;  further,  he  must  know  the 
consequences,  one  being  his  punishment.  Held,  the  lan- 
guage of  the  Judgp,  though  very  brief,  is  quite  comprehen- 
sive, and  is  as  well  adapted  to  the  understanding  of  a  jury  as 
a  more  elaborate  statement  would  have  been,  and  is  suffi- 
cient,   lb, 

4.  Name  of  person  slain.    There  was  no  proof  to  show  that  the 

person  slain  was  Agnes  Stuart,  the  wife  of  the  prisoner,  as 
charged  in  the  indictment,  though  the  person  slain  was  shown 
to  be  the  prisoner's  wife,  Mrs.  Stuart.  There  was  no  contest 
over  the  fact  of  killing,  and  the  witnesses  did  not  speak  of  the 
deceased  as  Agnes  Stuart.  Held,  this  omission  is  of  no  con- 
sequence,   lb. 

5.  Verdict  of  jury  in  criminal    cases.      What   degree  of 

WEIGHT  KNTFTLED  TO.  The  Court  Say  I  "  The  verdict  «f 
a  jury  is  entitled  to  weight;  it  removes  the  presumption 
of  the  prisoner's  innocence,  and  the  superior  advantages 
possessed  by  the  jury  and  judge  below,  in  seeing  and 
hearing  witnesses,  and  a  full  examination  of  the  case, 
must  be  recognized.  Making  due  allowance  for  this,  howev- 
er, shall  we  give  the  same  effect  to  the  verdict  of  a  jury,  by 
which  a  person  is  sentenced  to  death,  that  we  would  where  it 
simplj^  settles  the  title  to  a  horse  or  a  cow?  Without  hesita- 
tion we  say  no."    lb. 

6.  Spirituous  liquors.    Sale  of  on  Sunday.    The  words  "  spir- 

ituous liquors  "  having  obtained  a  definite  meaning,  through  a 
long  uniformity  of  construction,  when  the  Code  was  enacted, 
the  established  significance  of  the  term  was  adopted,  and  the 
Legislature  is  presumed  to  have  intended  the  same  meaning 
in  the  language  of  Sec.  4861.  Held,  that  the  sale  on  Sunday 
of  distilled  and  not  fermented  liquors,  is  prohibited  by  the 
Statute.    Fritz  v.  The  State,  15. 


506  INDEX. 

CRIMINAL  Jj AW"  Continued. 

7.   DiSTUBBINa  PUBLIC    WORSHIP.      INDICTMENT     FOR.      SeC.  4,853 

OF  THE  Code  construed.  Charge  of  the  Court  below :  "  The 
purpose  of  the  act  of  the  assembly  is  to  protect  worshiping 
assemblies  from  interruption,  and  under  the  term,  every 
worshiping  assembly  is  entitled  to  protection  from  all  rude 
and  indecent  behavior,  at  or  near  their  place  of  worship;  and 
if  you  find,  from  the  evidence,  that  the  defendant  indulged 
in  any  indecent  or  improper  conduct,  so  near  the  worshiping 
assembly  as  to  attract  the  notice  and  attention  of  persons  who 
were  present  as  a  part  of  the  assembly,  then  under  such  a 
state  of  facts,  if  they  exist,  the  defendant  would  be  guilty, 
and  this  would  be  so,  whether  the  witnesses  say  they  would 
be  disturbed  or  not.  The  gravamen  of  the  offense  is,  the  in- 
dulgence of  improper  conduct,  and  the  attracting  of  the  at- 
tention of  any  part  of  the  assembly  thereby ;  and  when  these 
facts  concur,  the  offence  is  complete."  Held,  that  the  charge 
sets  forth  the  object  and  meaning  of  the  statute,  with  entire 
accuracy  and  clearness.  The  verdict  was  well  sustained  by 
the  facts,  and  the  judgment  is  in  accordance  with  the  law, 
and  is  affirmed.    Holt  v.  The  State,  192. 

8.  Killing  in   protection   of    property.     Not    justifiable. 

When.  It  is  error  to  overrule  a  demurrer  to  a  plea  that  as- 
sumes it  is  lawful  for  the  owner  of  personalty  to  protect  his 
propertj'  from  larceny,  by  shooting  and  killing  a  thief  while 
in  the  act  of  attempting  to  commit  the  theft,  without  alledg- 
ing  that  any  effort  was  made  to  arrest  the  thief,  or  that  he 
could  not  have  been  arrested,  or  that  the  property  could  not 
be  protected  from  larceny  by  other  means,  the  mere  attempt 
to  commit  a  larceny  not  being  a  felony  under  Sec.  4,630  of 
the  Code.    Marks  v.  Borum,  87. 

9.  Contributory  wrong  of  deceased.    Does  not  excuse  ths 

killing.  When.  Since  the  deceased  is  not  shown  to  have 
been  in  the  actual  perpetration  of  a  felony  when  he  was  shot, 
but  was  simply  guilty  of  a  mere  trespass  or  misdemeanor,  the 
killing  was  by  design  and  unjustifiable,  and  not  excused  up- 
on the  ground  of  contributory  wrong.  J6. 
CROSS  ACTON. 

See  Contract,  6.    See  Landlord  and  Tenant,  2. 

DAMAGES. 

See  Action,  1 . 
Damages.  Measure  of  damages  on  a  note  payable  in  bank 
notes.  Where  an  action  is  brought  upon  paper  payable  In 
bank  notes,  the  measure  of  damages  is  the  value  of  such  bank 
notes  on  the  day  the  debt  became  due.  Eason  v.  Abemathif^ 
218. 
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DECLARATION. 

May  amend.    See  Action,  1. 

DEDICATION. 

See  PuBuc  Road,  2.      Right  of  way,  4. 

DEMAND  AND  NOTICE. 

See  Coupons,  2  and  3. 

Demand  of  payment.  When  necessary.  Upon  Die  back  of  a 
constable's  receipt  for  a  promissory  note  in  the  usual  form, 
Robert  Rhodes  wrote  the  following  assignment :  "  For  value 
received,  I  assign  the  within  receipt  to  J.  F.  Morgan  & 
Co.,  and  guarantee  the  payment  of  the  same.  January  9th, 
,1860.*  Signed,  Robert  Rhodes."  Held,  that  no  action  could 
be  maintained  against  Rhodes  without  first  demanding  pay- 
ment of  the  principal — that  is,  the  maker  of  the  note.  Rhodes 
V.  Morgan  &  Co.,  360. 

DISABILITY. 

See  Statute  of  Limitation,  1. 
DOMICILE. 

See  Will,  4. 
DOWER. 

See  Evidence,  8.      Pleading,  23. 
ELECTION. 

See  Chancery,  9,  11,  12,  16. 
EMPLOYER. 

See  Action,  1. 
ERROR  CORAM  NOBIS. 

See  Chancery,  2. 

1.  Error  coram  nobis.    Fiat  does  not  commence  suit.    Bond 

IS  necessary.  The  proceeding  is  not  to  bring  up  a  former 
case,  but  to  begin  a  new  suit,  to  reverse  a  former  judgment, 
which  is  not,  in  fact,  begun  until  proper  security  is  given. 
The  mere  granting  of  the  fiat  for  the  issuance  of  the  writ  is 
not  its  commencement.    Elliot  v.  McNairy  &  Co.^  342. 

2.  Practice.    Motion  to  dismiss.    Motion  to  dismiss  may  be 

made  at  any  term  of  the  Court,  unless  there  has  been  an  ex- 
press waiver  of  Irregularities.    Ih, 

3.  Same.    Issuance  op  writ  not  necessary.    The  writ,  in  fact, 

never  issues,  but  is  presumed  to  issue  in  accordance  with  the 
flat,  on  filing  the  petition  with  the  Clerk  of  the  Court,  and 
giving  bond  as  required  by  law.  Application  must  be  made 
within  one  year  after  rendition  of  former  judgment.    /&. 
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4.  Error  coram  nobis.  Action  of  clerk  will  not  protect. 
Negligence.  The  attorney  applied  to  the  Clerk  of  the  Court 
for  information  concerning  the  call  of  his  case.  The  Clerk 
replied  that  the  papers  had  been  brought  into  Court  so  late, 
that  he  would  not  put  the  case  on  the  Trial  Docket  that  term. 
Thereupon  the  attorney  left  the  State  on  business.  The  case 
was  put  upon  the  docket,  and  Judgment  taken,  in  absence  of 
the  attorney.  These  facts  were  stated  in  the  petition  for  the 
writ  of  error  coram  nobis.  Held,  this  was  great  negligence, 
in  not  having  the  case  put  upon  the  docket,  and  in  not  prose- 
cuting the  appeal  more  diligently,  instead  of  relying  on  the 
statement  of  the  Clerk,  that  it  would  not  be  tcied  at  that 
term.  For  this,  and  the  further  reason  that  the  petition  does 
not  show  any  error  of  fact,  as  would  have  prevented  the  Judg- 
ment had  it  appeared  on  the  trial,  the  Circuit  Judge  erred  in 
refusing  to  dismiss  the  petition.     Mahalovitch  v.  Vaughn,  325. 

6.  Error  coram  nobis.  Coverture  sufficient  grounds  for 
WRrr  OF.  When.  Where  the  disability  of  coverture  did  not 
appear  to  the  Court  at  the  time  of  the  rendition  of  the  Judg- 
ment, it  will  entitle  the  defendant  to  a  writ  of  error  coram 
nobis.     Norris  v.  TTiifter,  365. 

6.  Error  coram  nobis.  Cause  for.  Taking  case  up  out  of  or- 
der. A  petition  for  a  writ  of  error  coram  nobis  which  sim- 
ply states,  as  ground  for  relief,  that  the  case  was  taken  up 
out  of  its  order  and  judgment  rendered  by  accident  or  mis- 
take, is  insufficient,  since  it  fails  to  disclose  what  the  accident 
or  mistake  was,  this  being  essential,  as  the  error  in  fact  com- 
plained of  must  be  such  as  would  have  prevented  the  rendi- 
tion of  the  judgment,  if  it  had  judicially  appeared  on  the 
trial.    Dunnivant  &  Co.  v.  Miller,  227. 

EQUITY  OP  REDEMPTION. 
See  Mortgage,  5. 

EVIDENCE. 

See  Administrator,  4. 

See  Criminal  Law,  4. 

See  Insurance,  2. 

See  New  Trial,  2,  4. 

See  Pleading  and  Practice,  '7. 

See  Will,  3. 

See  Execution,  5. 

See  Executor,  3. 

See  Insurance,  2,  3. 

See  Judgment,  2. 

See  Note,  4. 

See  Bes  Gsst^,  1,  2. 
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See  Right  of  way,  4. 

EVIDENCE  PAROL. 
See  Appeal,  1 . 

1.  Declaration  of  a  party  offered  in  evidence  by  himself. 

Rejected.  When.  Brlngle  was  indebted  to  Worley,  and 
the  claims  were  in  defendant's  hands  for  collection,  and  he 
proposed  to  prove  by  Bringle  thac  when  Brlngle  first  offered 
to  pay  him  the  claims  in  Confederate  money,  he  told  him  he 
was  not  authorized  by  Worley  to  receive  it,  but  that  he 
would  see  Worley  in  a  short  time  and  get  instructions  from 
him,  and  that  subsequently  he  saw  Bringle  and  informed  him 
that  he  had  seen  Worley  and  was  authorized  to  receive  the 
money.  At  the  same  time  Bringle  paid  him  in  that  cur- 
rency a  part  of  the  debt.  Held,  the  testimony  offered  was 
incompetent.    Lester  v.  Worley^  368. 

2.  General  character.     When  admissible  in  civil  actions. 

Where  the  ground  of  defence  relied  on  by  a  defendant  to  a 
civil  action,  imputes  the  plaintiff^s  injury  to  his  own  im- 
moral and  criminal  conduct,  and  defendant  seeks  to  sustain 
it  by  proof  of  facts  and  circumstances  calculated  to  raise 
suspicion  against  the  plaintiff.  Held,  under  these  circumstan- 
ces, plaintiffs  have  a  right  to  prove  they  are  now  of  good  char- 
acter for  honesty.  Spears  <&  Solomon  v.  International  Ins.  Co,, 
370. 

3.  Entered  minutes  of  a  corporation.    May  be  impeached  by 

PAROL  evidence.  When.  The  entered  minutes  of  a  corpora- 
tion may  be  shown  to  be  the  act  of  the  secretary,  never  ap- 
proved by  the  directory ;  for  this  purpose  parol  evidence  may 
be  introduced.     Saudek  v.  Tenn,  Colonial  Immigration  Co.,  289. 

4.  Wife's  TESTIMONY.  Whfjj  inadmissible.  A  wife's  testimony  is 

inadmissible  as  to  communications  and  transactions  between 
her  and  her  husband  during  coverture,  though  the  husband 
be  dead  at  the  time  of  testifying.  Pillow  v.  Thomas,  Trustee, 
et  als.y  121. 

6.  Character  of  testimony  inadequate  to  establish  a  result- 
ing TRUST.  Admissions  of  trustee.  While  the  rules  of  law 
require  the  most  satisfactory  and  convincing  evidence  to  es- 
tablish a  trust  of  the  character,  and  under  the  circumstances 
stated  in  the  bill,  it  is  well  settled  now  that  such  a  trust  may 
be  established  upon  the  admissions  of  the  trustee  or  party 
sought  to  be  charged  as  such.    76. 

6,  Admissions.  Caution  as  to.  The  admissions  of  a  party  are  al- 
ways liable  to  be  misunderstood,  and  in  a  case  where  it  is 
sought  to  set  up  a  claim  against  the  recitals  of  a  deed,  the  evi- 
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deuce  should  be  clear,  full  and  convincing,  especially  after 
the  lapse  of  many  years,  or  when  the  trust  is  not  claimed  un- 
til after  the  death  of  the  alleged  trustee.    lb. 

7.  Arguendo.  What  insufficient  to  create  resulting  trust. 
If  the  agreement  was  not  that  the  title  to  the  land  should  be 
taken  to  complainant,  but  that  her  husband  should  take  it  to 
himself,  and  that  he  should  then,  at  some  indefinite  future 
time,  settle  it  upon,  or  convey  it  to  the  wife,  such  an  agree- 
ment, being  a  parol  promise  to  convey  land,  would  be  void 
by  the  statute  of  frauds.  The  trust  must  result,  if  at  all,  at 
the  instant  the  deed  is  taken  and  the  legal  title  vests  in  the 
grantee.    lb, 

7.  Insufficiency  of  to  establish  a  resulting  trust.   The  testi- 

mon}'^  as  stated  in  this  opinion  held  to  be  insufflcienC  to  estab- 
lish a  resulting  trust.    lb. 

8.  Sale  of  mortgaged  property.   When  sufficient  to  exclude 

dower.  When  the  maker  of  a  deed  of  trust  joined  with  the 
trustee  in  a  sale  of  the  land  under  the  deed  of  trust,  and  the 
sale  was  confirmed  by  the  Court,  it  was  not  essential  that 
title  should  have  been  divested  and  vested,  formally,  to  ex- 
clude the  right  of  dower.  The  sale  under  the  deed  was  suffi- 
cient to  this  end.    lb, 

9.  Evidence.    Bill  of  exceptions.     Error.     Presumption  in 

favor  of  Court  below.  Where  matters  are  admitted  as  evi- 
dence, but  not  put  into  the  bill  of  exceptions,  the  Court  of 

Errors  will  presume  it  was  properly  admitted.  Stockell  v. 
By  an  d:  Co,,  476. 

10.  Same.  Error  to  mislead  a  party  as  to  matter  curable. 
Where  the  Court  below  holds  certain  evidence  admissible, 
which  the  defendant  could  get  in  after  a  preliminary  step, 
and  afterwards  charges  that  it  is  inadmissible,  this  is  error. 

lb, 

EXECUTIOK. 

See  Chancery,  1. 
See  Constable,  1,  3. 

1.  Alias  execution  from  Court  of  Becord  relates  to  its  test. 

An  alias  execution  from  Court  of  Record  relates  to  its  test, 
and  binds  the  debtor's  personal  goods  from  that  time,  into 
whosever  hands  they  come.  Harvey  v.  Berry,  Demoville  &  Go.^ 
252. 

2.  Principle  illustrated.      Alias  execution   issued  Nov.   11, 

1869,    tested    on    the    first    Monday  of    November,    1869, 
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which  was,  on  the  25th  of  January,  1870,  levied  upon  the 
goods  in  question,  the  execution  debtor  having  died  after  tlie 
issuance  of  the  execution,  but  before  the  levy.  Held,  the 
levy  of  the  execution  vested  the  title  to  the  goods  in  the 
sheriff  from  the  test  of  the  execution,  and  that  his  title  was 
superior  to  that  of  a  purchaser,  who  purchased  the  same 
goods  from  the  execution  debtor  on  the  7th  of  December,  1869, 
lb, 

3.  Execution.  Failure  to  return.  A  failure  to  return  an  execu- 

tion within  the  lime  prescribed  by  law,  renders  a  sheriff  and 
his  sureties  liable  for  the  whole  debt.  And  the  fact  that  it 
came  to  his  hands  but  a  few  days  before  the  return-day,  makes 
no  difference;  he  was  bound  to  return  it.  Chaffin  &  Bro,  v. 
Stuart  and  others,  296. 

4.  Alias  execution.  Effect  of.  The  issuance  of  an  alias  execu- 

tion is  no  waiver  of  the  plaintiff's  right  to  proceed  by  motion 
for  the  default  of  the  sheriff,  in  failing  to  return  the  former 
execution.  But  any  amount  thus  collected  should  be  credited 
upon  the  Judgment.    lb. 

5.  Onus  PROB AN Di  ON  DEFENDANT.    When.    The  defendant  being 

in  default,  by  failing  to  return  the  execution,  before  he  can 
be  relieved  from  the  consequences,  upon  the  ground  that  the 
plaintiffs,  by  their  act  or  interference,  caused  the  default,  he 
must  prove  his  defence. 

6.  Satisfaction  of  execution  by  levy.    Supersedeas  avoids. 

An  execution  upon  a  Judgment  against  a  principle  and  two 
sureties  issued,  and  was  levied  on  sufficient  personal  prop- 
erty; before  its  satisfaction  writs  of  certiorari  and  supersdeas 
were  granted  upon  the  principal's  petition,  and  his  property 
was  restored.  The  suit  thus  pending  was  abated  by  the  prin- 
cipal's death,  when  an  alias  execution  issued  against  the  sure- 
ties, who  defend  by  insisting  that  the  original  execution  was 
satisfied  by  the  former  levy.  Held,  the  essence  of  the  satis- 
faction is  the  levy,  and  this  being  annulled  by  the  mandate 
of  the  law,  there  is  no  satisfaction,  and  the  debt  is  still  due. 
Fry  V.  Jdanlovey  256. 

7.  Same.    Bond  for  supersedeas.    No  merger  of  the  original 

liability.  The  bond  for  supersedeas  is  a  totally  different  in- 
strument from  the  ordinary  delivery  bond.  It  destroys  the 
effect  of  the  levy,  but  is  in  no  sense  a  merger  of  the  original 
liability,  as  it  existed  prior  to  the  levy.    lb. 
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8.  Principal  and  Stayor.  Case  dismissed  by  Principal. 
Does  not  discuargk  Stayor.  A  judgment  against  a  princi- 
pal and  his  stayor,  being  levied  on  land  of  the  principal,  and 
returned  for  condemnation;  the  case  lingered  during  the 
war,  and  was  dismissed  on  the  motion  of  the  principal. 
Held,  the  stayor  was  not  discharged.  Lindsey  v.  Thompsofij 
463. 

EXECUTOR. 

1.  De  son  tort.    What  coNSTrruTES.    Where  a  party  assumes  to 

intermeddle  with  goods  of  w^hich  an  intestate  died  possessed, 
he  renders  himself  liable,  by  such  act,  as  executor  de  son 
tort.  Alexander  v.  Kelso,  5. 
If  A  deposits  money  with  B  to  be  kept  by  him  for  A,  and  he 
does  keep  it  until  A's  death,  and  then  pays  over  to  the  wid- 
ow and  creditors  of  A  the  money  so  kept,  such  a  state  of  facts 
will  make  B  liable,  as  executor  de  son  tort  of  A.  But  if  A 
lends  B  money,  it  becomes  the  property  of  B,  and  a  payment 
of  the  same  to  the  widow  or  creditors  of  A,  after  his  death, 
can  not  render  B  liable  as  executor  of  his  own  wrong.    lb, 

2.  Fraud.    Facts  bearing  upon  questions  of  fraud  can  be  looked 

to  only  to  determine  the  ownership  of  the  money.  lb, 
3*  Witness.  Party  op  record.  Competent.  When.  The  act 
of  Feb.  24, 1870,  excluding  the  testimony  of  either  party,  as 
to  transactions  with,  or  statements  by  a  testator  or  intestate, 
applies  only  to  actions  by  or  against  rightful  personal  repre- 
sentatives, and  has  no  application  to  a  suit  where  a  party  is 
sought  to  be  held  as  executor  of  his  own  wrong.  lb. 
4.  Title  bond  signed  by,  as  such.  Renders  him  personally 
liable.  When.  An  executor  sold  land  belonging  to  the  es- 
tate of  his  testator,  and  gave  a  title  bond  in  these  words :  ''I, 
Wm.  J.  Craig,  executor  of  the  last  will  and  testament  of 
Aaron  J.  Gilmore,  deceased,  am  held  and  firmly  bound,  etc., 
for  the  payment  of  which,  well  and  truly  to  be  made,  I  bind 
'  myself,  my  heirs,  executors,  administrators,  etc."  Signed 
as  executor.  Held,  the  words,  * 'executor  of  the  last  will  and 
testament  of  Aaron  J.  Gilmore,  deceased,"  are  but  descrip- 
tive of  the  person,  and  since  he  did  not  limit  his  liability  to  a 
provision  or  obligation  to  pay  ''  out  of  the  assets  of  his  testa- 
tor's estate,"  or  any  similar  limitation,  it  must  follow  that  it 

is  a  personal  obligation  without  limitation.     Tatterson  v. 
Craig y  291. 

EXEMPTION. 

See  Homestead,  1. 
See  Widow,  1. 
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^  1.  Rights  OF  DEBTOR  TO  MAKE  SELECTIOK.    Since  all  the  statutes 

a-    ^  upon  the  subject  of  exemption  have  uniformly  been  consid- 

^  ered  and  construed  as  constituting  one  system  of  laws,  to  be 

Ik  interpreted  together,  the  riij^ht  expressly  conferred  upon  the 

i  debtor  by  the  Acts  of  1820  and  1827,  to  select  such  property  as 

*.  he  elected  to  hold  free  from  execution,  attached  to  every  sub- 

sequent statute,  adding  additional  articles  to  the  list  of  ex- 
empted property.    It  was  not  the  intention,  therefore,  of  the 
id  Legislature,  by  the  Act  of  January  31, 1871,  to  repeal  the 

j^  laws  containing  such  right.    Jordan  v.  Oower^  103. 


Q 


FELONY. 

See  Charge  of  Court,  2. 

1.  Note  given  for  the  compromise  of.    Illegal  consideration. 

Where  a  note  is  given  for  the  purpose  of  compromising  a  fel- 
ony, the  consideration  is  illegal,  and  no  recovery  can  be  had. 
Cain  V.  Southern  Exptess  Co,,  315. 

FRAUD. 

Sec  Executor,  2. 

See  Principal  and  Agent,  1. 

:1  Judgment.  Will  be  rendered  for  the  debt,  though  fraud 
not  established.  When.  In  cases  where  conveyances  are 
attacked  and  sought  to  be  set  aside  for  fraud,  if  complainant 
fails  to  establish  the  fraud,  the  Court  is  required  to  give  judg- 
ment for  the  debt.    Seifred  v.  Peoples^  Bank,  201. 

2.  Will  not  be  rendered  for  debt.    When.    But  where  there 

is  no  effort  to  set  aside  the  conveyance  for  fraud,  but  the  ob- 
ject is  to  reach  by  attachment  a  lot  of  ground  which  the  de- 
fendant intended  to  convey,  but  which  complainant  alleges 
was  not  conveyed  by  the  vagueness  of  its  description.  Held, 
in  such  case  complainant  is  entitled  to  no  judgment  for  his 
debt.    lb, 

GARNISHMENT. 

See  Pleading,  5. 

GUARANTY. 

See  Contract,  1. 
33 
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GUARDIAN. 

1.  Power  of  to  contract  with  husband  of  his  minor  ward  for 

SETTLEMENT  OF  HSR  ESTATE.  Inasmuch  as  guardian  of  minor 
ward  can,  by  bill  in  Equity  filed  for  that  purpose,  compel  a 
settlement  of  the  wife's  property  upon  her,  or  its  investment 
for  her  benefit,  it  follows  that  he  may  stipulate  for  such  an 
investment  as  a  Court  of  Equity  would  compel.  And  when 
the  husband  receives  the  fUnds  of  his  wife  upon  such  an 
agreement,  and  invests  them  in  the  mode  stipulated  for,  and 
takes  title  in  his  own  name,  he  holds  as  trustee  for  his  wife; 
and  this,  though  the  wife  was  no  party  to  the  agreement. 
Tillovi  V.  Tfiomas,  120. 

2.  Ad  litem.    When  appointed.    The  appointment  of  a  guar- 

dian, ad  litem,  before  service  of  process  on  the  minor,  is  a 
nullity.    Linnville  v.  Darby,  306. 

HEIKS. 

Minor  must  be  served  with  process. 

See  County  Court,  6. 

See  Guardian,  1,  2. 

See  Homestead,  5. 

HOMESTEAD. 

1.  Exemption  of.    As  against  what  debts.    The  homestead  is 

exempt  from  execution,  or  other  legal  process,  as  against  all 
debts  contracted  since  the  passage  of  the  Homestead  law  of 
1868.    Kennedy  v.  Stacey,  220. 

But  after  the  passage  of  that  law,  and  up  to  the  5th  of  May, 
1870,  a  debtor,  by  his  own  deed,  had  the  power  to  alien  his 
land,  or  mortgage  it  to  secure  his  creditors,  without  the  con- 
sent of  his  wife ;  except  where  the  homestead  had  been  claim- 
ed, set  apart  and  registered.    lb, 

2.  Aliened  only  by  joint  deed  of  husband  and  wife.    But  since 

the  5th  of  May,  1870,  the  husband  can  not  alien  the  home- 
stead, except  by  the  joint  deed  of  himself  and  wife,  whether 
it  has  been  set  apart  or  not.    Ib» 

3.  Homestead  law.    When  does  not  impair  obligation  of  con- 

tract. This  does  not  impair  the  obligation  of  contracts  en- 
tered into  between  the  passage  of  the  Act  of  1868,  and  that  of 
May  5,  1870.    lb. 

4.  Exemption  of.    Does  not  exist  in  favor  of  widow  and  mi- 

nor child.    When.    The  homestead  exemption  to  the  heads 
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of  families,  created  by  the  Constitution  of  1870,  Art.  11,  §  11, 
and  the  Act  of  1873,  chapter  98,  is  a  right  contingent  upon  oc- 
cupancy ;  so  therefore  when  a  widow  with  her  minor  child 
abandons  the  occupancy,  she  loses  the  benefit  of  the  exemp- 
tion for  herself  and  minor  child.    Hicks  y.  Pepper,  42. 

5.  To  PRESERVE  THE  RIGHT  TO  A  MINOR.      WhAT  NXCE8BART.     To 

preserve  the  right  of  homestead  to  a  minor  child,  continued 
occupancy  after  the  death  of  the  mother  is  essential.    lb, 

IMPBISONMENT. 

See  Pleading,  20. 

See  Statute  of  Limitation,  1. 

IMPROVEMENTS. 

See  Mortgage,  3. 
See  Pleading,  20. 

INJUNCTION. 

> 

See  Chancery,  1,  7,  10,  12. 
See  Receiver,  1. 

INSURANCE. 

1.  Dwelling.    Good  description  of  boarding-house  in  policy. 

It  does  not  avoid  the  policy  of  insurance  that  a  house  insured 
as  a  dwelling-house  is,  or  was,  after  insurance,  occupied  as  a 
boarding-house.    Flanter*8  Ins'.  Co,  v.  Sorrels^  352. 

2.  Burden  of  proof.    The  assured  can  not  change  the  use  of  the 

house  so  as  to  enhance  the  risk.  A  mere  change  of  occupants 
will  not  amount  to  this,  and  if  there  be  an  increase  of  risk  by 
a  change  of  circumstances  disclosed  in  the  application,  the 
burden  of  proof  is  on  the  insurer,  to  show  such  increase.    lb, 

3.  Principal  and  agent.    Parol  xvidencb  admissible  to  show 

entry  in  policy  falsely  made  by  agent.  When  an  agent 
makes  out  the  application  for  insurance,  and  inserts  in  it  rep- 
resentations that  are  untrue,  though  the  facts  were  correctly 
stated  to  him  by  the  assured,  who  signs  the  application,  this 
will  not  prejudice  the  assured's  rights,  or  invalidate  the  poli- 
cy, and  parol  testimony  may  be  heard  to  show  that  the  an- 
swers were  thus  written  by  the  agent.    lb. 

INTER  STATE  COMITY. 
See  Chancery,  4. 
See  County  Court,  3. 
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JUDGES. 

Of  thb  various  Courts.  May  xnterchange.  Whbn. 
Sections  3,915,  3,916,  3,917  of  the  Code  construed.  Al- 
though these  sections  do  not,  in  express  words,  say  that  a  Cir- 
cuit Judge  may  interchange  with  the  Judge  of  a  special 
Criminal  Court,  yet  this  is  fully  implied.  They  are  Judges  of 
the  State  at  large,  and  as  such  may  exercise  the  duties  of  the 
office  in  any  other  circuit  or  district  of  the  State.  The  word 
'^  judges,"  in  Sec.  3,915  and  previous  sections  of  the  same  ar- 
ticle, is  not  necessarily  restricted  in  its  meaning  to  Circuit 
Judges.    Stuart  v.  The  State,  178. 

JUDGMENT. 

See  Chancery,  4. 
See  Fraud,  1,  2. 
See  Pleading,  14, 
See  Set-off. 

1 .  By  motion  against  sheriff.  Certificate  of  execution  sent. 
Where  a  motion  is  made  against  a  sheriff  for  failing  to  return 
an  execution  sent  to  him  from  another  county,  he  is  only  en- 
titled to  notice,  when  he  is  sought  to  he  made  liahle  on  the 
certificate  of  the  clerk,  that  he  mailed  the  process  to  the  sher- 
iff. Therefore,  where  the  process  is  delivered  to  the  sheriff, 
he  will  not  be  entitled  to  such  notice.    Heese  v.  Creson,  458. 

2.  JUDGBCENT.  A  COPY  OF  A  DEFECTIVE  JUDGMENT  FROM  JUSTICE'S 
DOCKET  DOES  NOT  NEGATIVE  A  PROPER  JUDGMENT  ON  THE  WAR- 
RANT. Where  it  clearly  appears  that  the  judgment  was  ren- 
dered, the  Court  is  not  inclined  to  require  affirmative  proof 
that  the  judgment  was  written  out  formally,  in  the  absence 
of  clear  proof  to  the  contrary.  Proof  that  there  was  such  a 
judgment  will  raise  the  presumption  that  it  was  valid  and 
sufficiently  formal.  This  being  so,  execution  may  issue, 
though  the  copy  of  the  judgment  from  the  Justice's  docket  be 
defective.     White  v.  Patterson,  450,  461. 

JURY. 

See  Criminal  law,  1. 

See  Pleading,  6,  7. 

1.  Duty  of  to  follow  the  Court  as  to  the  law.  It  is  not  error 
for  the  Court  to  instruct  the  jury  that  '^they  must  take  the  law 
from  the  Court  as  it  was  charged,  and  not  attempt  to  decide 
the  law  for  themselves,  etc."     Wade  v.  Ordxoay,  229. 


\ 
\ 


\ 


INDEX.  517 

JUSTICE  OF  THE  PEACE. 
See  Appeal,  1. 
See  Chancert,  4. 
See  Judgment,  2. 
See  ]N'oTE,  2. 

1.  The  Act  of  March  19, 1873,  entitled  "An  Act  to  provide  Jus- 

tices of  the  Peace  of  this  State  with  the  Statute  Laws,  and 
the  Be  vised  Statutes  of  Tennessee,  by  Thompson  &  Steger," 
with  proviso.    Construed.    Perkins  v.  Gibbs,  171. 

2.  Justice's  judgment.    When  void.    A  Justice  of  the  Peace 

has  jurisdiction  to  render  judgment  upon  an  open  account 
for  $250  only ;  and  a  judgment  for  more  than  that  amount  is 
absolutely  void,  though  the  excess  may  have  been  for  accu- 
mulated interest.    Houser  v.  McKennon,  287. 

3.  How  AND  WHEN  SUCH  JUDGMENT  MAT  BE  RESISTED.  Such  judg- 
ment may  be  resisted  whenever  an  attempt  is  made  to  enforce 
it;  and  the  defendant  may  bring  it  into  the  Circuit  Court  to 
have  the  proceedings  quashed,  without  giving  a  reason  for 
having  failed  to  appeal.    lb, 

4.  Proceedings  quashed.  When.  A  judgment  for  a  sum  ex- 
ceeding the  jurisdiction  of  the  Justice  must  be  quashed,  and 
a  judgment  rendered  against  the  defendant  by  the  Circuit 
Court,  for  a  sum  within  the  jurisdiction  of  the  Justice,  will 
cure  the  defect.    lb, 

LACHES. . 

See  Mistake,  1. 

LANDLORD  AND  TENANT. 

1.  Lease.    Assignment  of  interest  in  crop  before  maturity  by 

lessee,  is  no  abandonment  op  contract  to  cultivate  the 
CROP  FOR  A  SPECIFIC  INTEREST.  When.  Where  a  lessee  trans- 
fers his  interest  in  a  crop  before  maturity,  without  the 
lessor's  consent,  stipulating  for  the  performance  of  his  ser- 
vices under  the  agreement  of  lease,  he  does  not  thereby  aban- 
don his  contract,  so  as  to  defeat  an  action  against  the  lessor, 
for  conversion,  by  the  purchaser  of  his  interest.  Enley  v. 
Naiolin,  163. 

2.  Arguendo.    Where  a  tenant,  who  contracts  to  cultivate  a  crop 

for  a  specific  interest  in  the  same,  fails  to  comply  with  the 
terms  of  his  agreement,  the  landlord  may  maintain  an  action 
against  him  for  damages  occasioned  by  such  failure.    lb. 
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LANDLORD  AND  T^^ ANT— -Continued. 

3.  LiKX  FOR  RENT.      HOW  ENFORCED  BT  ATTACHMENT  AGAINST  DC- 

NOOENT  PURCHASERS,  AND  WHEN.  A  landlord  may  fix  and 
make  specific  his  inchoate  lien,  before  the  debt  for  rent  has 
become  due,  by  attaching  the  crop  raised  upon  his  premises, 
when  in  the  possession  of  third  parties,  impounding  it  sub- 
ject to  the  judgment  and  execution,  which  may  be  recovered 
at  the  termination  of  the  suit.  The  lien  thus  made  fixed  and 
specific,  relates  back  to  the  date  of  the  contract,  and  over- 
reaches any  title  acquired  by  a  purchaser  of  the  crop  from 
the  tenant,  although  without  notice  of  the  lien.  Phillips  y. 
Maxwell,  25. 

4.  Arguendo.  No  recovery  from  third  parties,  without  no- 
tice. When.  By  Section  3,642  of  the  Code,  if  the  landlord 
elects  to  proceed  against  the  purchaser  for  the  value  of  the 
property,  be  can  not  recover  if  the  purchaser  had  no  notice 
of  the  lien.    lb. 

LEVY. 

See  Execution,  6,  7,  8. 
1.  On  LAND.  Description  OF  property.  Sufficiency  of.  Bule 
laid  down  by  the  Court.  Property  must  be  so  described  in 
a  levy  that  the  land  can  be  identified  and  ascertained  by  the 
ordinary  mode  of  identification ;  that  is,  by  giving  the  county, 
the  civil  district  in  which  it  lies,  such  natural  objects,  if  there 
be  any,  as  will  serve  to  guide  a  party  to  the  locality,  and  the 
necessary  metes  and  bounds  to  include  the  land,  or  such  other 
description  of  boundaries,  as  by  reference  to  other  adjoining 
tracts,  will  distinguish  the  tract  sold  from  any  other  tract  of 
land  owned  by  the  same  party  in  the  vicinity,  and  for  this 
purpose  the  name  of  the  owner  should  be  given.  The  levy 
in  question  is  in  these  words :  Levied  this  fi  fa  this  18th  day 
of  February,  1862,  on  a  certain  tract  of  land  lying  on  Beaver- 
dam  Creek,  in  the  11th  District  of  Hickman  County,  as  the 
property  of  W.  W.  Fowlkes,  bounded  as  follows,  to-wit :  On 
the  East  by  Robt.  Stewart ;  on  the  South  by  Jobe  May  berry ; 
on  the  West  by  J.  F.  Atkinson ;  on  the  North  by  O.  A.  Nixon. 
The  proof  developed  the  fact  that  a  small  tract  of  land, 
owned  by  John  Fowlkes,  was  lying  between  the  land  levied 
on  and  that  owned  by  Atkinson.  It  was  error  for  the  Circuit 
Judge  to  refuse  to  charge  the  jury  "  That  if  they  believed 
from  the  proof,  that  the  Fowlkes  land  was  bounded  on  the 
East  by  Robert  Stewart's  land,  and  on  the  South  by  Jobe 
May  berry's  land;  on  the  North  by  Nixon's  land,  and  these 
lines  being  ascertained,  tliat  would  establish  three  sides  of 
the  Fowlkes  land,  and  that  would  be  reasonable  certainty  in 
contemplation  of  law."    Easier  v.  McLaren,  1,  3. 
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Jj^YY— Continued.  . 

2.  On  personalty.     What  sufficicient  to  vest  property  in 

OFFICER.  A  levy  which  will  vest  the  title  of  personal  prop- 
erty in  the  officer,  does  not  consist  in  writing  out  the  levy  on 
the  process.  He  must  take  possession  of  the  property  either 
actually,  or  do  something  which  amounts  to  the  same  thing. 
Evans  v.  Higdon,  245. 

3.  Same.    The  mule  in  question  was  in  the  barn  of  the  husband, 

which  was  locked,  and  the  key  in  the  custody  of  a  negro  ser- 
vant who  was  hired  on  the  farm.  The  husband  being  sick, 
the  wife  saw  the  officer,  described  the  mule,  told  him  where 
it  was,  and  offered  to  procure  for  him  the  key.  The  officer  de- 
clined to  accept  the  key,  but  went  to  the  barn,  looked  through 
the  crack,  and  saw  the  mule ;  requested  the  wife  to  keep  the 
mule  for  him,  which  she  agreed  to  do,  and  then,  or  after- 
wards, wrote  the  levy  on  the  attachment.  The  Circuit  Judge 
told  the  jury  that  manual  possession  was  ordinarily  neces- 
sary ;  but  if  the  property  at  the  time  was  in  the  power  of  the 
officer,  so  he  could  have  taken  possession  ol  it,  but  was  in  the 
possession  of  a  third  party,  who  agreed  to  hold  it  for  the  offi- 
cer, this  would  be  sufficient.  Held,  the  charge,  as  applied  to 
these  facts,  misled  the  Jury,  and  was  erroneous.  The  mule 
was  in  the  husband's  possession,  and  not  that  of  the  wife. 
lb. 

IjIEN. 

See  Landlord  and  Tenant,  3,  4. 

1.  Mechanic's  lien.    Practice.    Where  no  objections  are  made 

below,  to  a  bill  that  is  not  tiled  within  the  proper  time  to  en- 
force a  mechanic's  lien,  and  no  defence  is  made  to  the  relief 
sought;  but  a  judgment  pro-confesso  is  allowed  to  be  entered 
against  the  defendant,  who  appeals  from  a  decree  rendered 
for  the  amount  ascertained  by  the  Clerk  and  Master's  report, 
insisting  that  no  lien  existed  in  favor  of  complainant,  and 
that  the  attachment  was  illegally  issued.  Held,  the  defend- 
ant, havins:  taken  no  exceptions  to  the  proceedings  below, 
can  take  none  in  the  Supreme  Court.    Bobinson  v.  Br<mn^  206. 

2.  Vendor's  lien.    Suggestion  of  insolvency  defeats.  When. 

Where  a  party  holds  an  equity,  which  he  may  ripen  into  a 
fixed  lien  by  filing  a  bill  to  enforce  satisfaction  of  his  note 
out  of  the  land,  but  fails  to  do  so  until  suggestion  of  the 
•  debtor's  insolvency,  he  becomes  a  simple  creditor  of  the 
estate,  without  any  fixed  or  specific  lien,  as  will  give  him 
priority  over  other  general  creditors.  WaUon  v.  Wataouy 
387. 
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MABRIED  WOMAN".    Settlement  of  Estates. 

See  Guardian,  1. 

See  Homestead,  1,  2,  3,  4. 

See  Lien,  3. 

MERGER. 

See  Execution,  7. 
See  Note,  1. 

MISTAKE. 

See  Chancery  Court,  4. 
See  Redemption,  4. 

1.  In  the  sale  of  land.  Right  to  relief  waited,  and  lost  by 
LACHES.  When.  Laud  was  sold  free  from  the  equity  of  re- 
demptiou,  by  mistake.  Complainant  notified  the  purchaser 
of  the  mistake,  and  his  purpose  to  claim  the  right  of  redemp- 
tion before  sale.  The  sale  was  reported  to  Court^  and  con- 
firmed without  exceptions.  No  steps  were  taken  until  after 
a  writ  of  possession  was  issued,  to  have  the  error  corrected. 
Held,  complainant,  by  his  laches  in  applying  for  relief  be- 
fore the  sale,  and  then  after  the  sale  and  before  confirmation, 
waived  and  lost  his  right  to  relief.     Owen  v.  Hawkins y  190. 

MORTGAGE. 

See  Evidence,  8. 

1.  With  power  to  sell  reserved  to  maker.   Requires  the  title 

to  be  made  by  mortgagee.  When.  The  mortgage  was  made 
upon  land  to  secure  the  payment  of  borrowed  money,  giving 
the  mortgagee,  upon  failure  of  payment,  the  right  to  sell,  free 
from  the  equity  of  redemption.  The  operative  words  of  tlie 
deed  conveying  the  title  to  the  mortgagee  are  followed  by 
these  words :  *'  Nevertheless,  I  retain  the  privilege  of  sell* 
ing  said  land  at  any  time,  and  to  appropriate  the  proceeds 
first  to  the  payment  of  the  aforesaid  debt."  Held,  the  mort- 
gagor may  contract  at  any  time  prior  to  the  note's  maturity, 
fbr  a  sale  of  the  land,  and  compel  the  mortgagee  to  credit  the 
proceeds  upon  the  debt;  and  while  the  mortgagor  has  no 
power,  either  to  convey  the  land  or  receive  the  proceeds,  he 
may  direct  the  same  to  be  received  by  the  mortgagee,  who 
will  then  be  bound  to  make  the  proper  conveyance.  Friersan 
V.  Blanton,  272. 

2.  Mortgagee  may  refuse  tender.    When.    Upon  sale  of  the 

land  in  question,  in  April,  1861,  the  mortgagee  made  this 
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MORTGAGE— Continued. 


written  agreement:  '^I  hereby  agree  to  ratify  and  confirm 
the  trade,  proyided  the  consideration  paid,  or  to  be  paid,  for 
said  land,  either  in  money  or  other  lands,  be  paid  to  me  on 
account  of  said  mortgage  debt,  or  such  other  lands  stand 
bound  to  me  for  said  debt."  The  mortgagor  came  in  posses- 
sion of  the  other  lands  by  direct  conveyance,  and  received 
the  balance  of  the  proceeds.  In  November,  1862,  the  mort- 
gagor tendered  the  mortgagee  the  amount  of  the  debt,  in 
bank  notes  and  Confederate  money,  and  before  the  note  was 
due.  Held,  he  was  Justifiable  in  refusing  the  tender,  upon 
either  ground,  under  the  circumstances,  as  that  was  not  in 
compliance  with  the  agreement  of  Aprii,  1861.    lb, 

3.  Pqrohaser  07  mobtgaged  land,  wrrH  notice,  not  entftled 

TO  VALUE  07  DCPROVEMENTS.  Where  a  purchaser  of  land  has 
notice  of  an  existing  mortgage,  he  takes  the  property  subject 
to  the  incumbrance,  and  stands  upon  the  same  footing  as  the 
mortgagor,  and  will  not  be  entitled  to  the  value  of  the  im- 
provements made  by  himself,  upon  foreclosure  of  the  mort- 
gage,   lb. 

4.  Decree  to  sell,  on  mortgagor  waiving  right  o7  redemption. 

Must  be  made  subject  to  redemption.  Where  a  mortgage 
contains  a  power  to  sell,  free  from  the  equity  of  redemption, 
the  mortgagee  may  exercise  the  same,  when  the  sale  is  made 
in  pursuance  of  such  authority,  but  if  the  sale  be  made  under 
a  decree  of  the  Court,the  right  of  redemption  will  still  exist. 
lb. 

6.  Equity  op  redemption.  Statute  must  be  strictly  pursued. 
The  equity  of  redemption  is  a  favorite  of  a  Court  of  Equity, 
and  to  cut  it  off,  the  statute  must  be  strictly  pursued.    lb. 

6.  Growing  crop  subject  of.  The  owner  of  a  crop  of  cotton  has 
such  a  property  in  it  as  may  be  conveyed  by  mortgage  or 
deed  of  trust,  and  the  proper  registration  of  such  deed  is 
notice  to  the  world,  and  enables  the  trustee  to  sue  and  recov- 
er the  cotton  from  a  party,  who  purchased  it  in  good  fkith 
after  it  had  been  gathered,  ginned  and  baled,  for  a  valuable 
consideration,  and  withoi|t  any  knowledge  in  fact  of  the 
deed  of  trust.    Butler  v.  Hill,  376. 

NEGLIGENCE. 

See  Error  Coram  Nobis,  4. 
See  New  Trial. 
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NEW  TRIAL. 

See  PLBADma  and  Practice,  7. 
See  Note,  6. 

1.  Gbakted  on  payment  of  costs.    Ebror  to  set  aside.   When. 

Where  a  new  trial  has  heen  granted  upon  the  payment  of 
costs,  for  which  execution  was  allowed  to  issue,  it  is  error 
for  the  Court  to  set  it  aside  and  render  judgment  upon  the 
former  verdict,  because  of  failure  to  pay  such  costs.  Tumey 
T.  Lamont,  266. 

2.  Newly  discovered  evidence.    The  following  are  well  settled 

rules  as  to  granting  new  trials  for  newly  discovered  evi- 
dence : 

Ist.  If  a  party  omits  to  procure  evidence,  which,  with  ordinary 
diligence,  he  might  have  procured  in  relation  to  those  points 
on  the  first  tri^l,  his  motion  for  a  new  trial,  for  the  purpo'-e 
of  introducing  such  evidence,  shall  be  denied. 

2nd.  If  the  newly  discovered  evidence  consists  merely  of  addi- 
tional facts  and  circumstances,  going  to  establish  the  same 
points  which  were  principally  controverted  before,  or  of 
additional  witnesses  to  the  same  facts  and  circumstances 
such  circumstances  are  cumulative,  and  a  new  trial  shall 
not  be  granted. 

3.  Granting  of  same.    When  matter  of  right.    When  in  dis- 

cretion OF  the  Court.  In  cases  to  which  the  foregoing 
principles  clearly  and  unquestionably  apply,  the  granting  or 
refusal  of  a  new  trial  is  not  a  matter  of  discretion.  The 
parties  have  a  legal  right  to  a  decision  conformable  to  those 
principles.  Where  there  is  doubt  upon  the  point  of  negli- 
gence, or  as  to  the  character  of  the  evidence,  or  to  its 
materiality,  it  becomes  a  matter  of  discretion.  Tabler  v. 
Conner y  Adm^x.    195. 

4.  Negligence  in  failing  to  discover  evidence  before  trial. 

What  facts  constitute.  Where  it  was  a  material  question 
whether  a  signal  for  firing  a  blast  was  given,  and  if  given, 
whether  the  plaintiff  below  heard  it ;  and  the  proof  was  con- 
fiictiug  upon  these  questions,  and  the  deposition  of  the  plain- 
tijBT  below  was  taken  about  two  years  before  the  trial,  in 
which  he  swore  he  did  not  hear  the  signal,  if  any  was  given ; 
and  that  Dr.  Baily  attended  on  him  while  confined  with  his 
broken  leg,  and  the  defendant  below  oflfered  as  ground  for  a 
new  trial  the  affidavit  of  Dr,  Baily,  who  states,  that  in  his 
conversation  with  plaintiff  below,  he  attached  no  blame  to 
defendant's  employees,  but  that  he  thought  he  was  in  no 
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danger,  and  paid  no  attention  to  the  signal  of  blasting,  given 
before  touching  off  the  blast.  Held,  it  is  not  clear  that  it 
was  not  negligence  in  defendant  to  fail  to  seek  for  evidence 
from  plaintiff's  physician,  to  whom  he  would  naturally 
communicate  the  circumstances  of  his  injury.    lb, 

NOTE. 

See  CoMTRACT,  2. 
See  Damagxs,  1. 
See  Felomy,  1. 

1.  Construction  of  lanouaoe  in.    Note  in  these  words :  ''$200. 

One  day  after  date  I  promise  to  pay  J.  D.  Walling  two 
hundred  dollars,  borrowed  money,  in  State  Bank  of  Tennes- 
see and  Kentucky.  This,  6th  of  March,  1863."  Held,  that 
the  words,  '4n  State  Bank  of  Tennessee  and  Kentucky," 
were  intended  to  be  descriptive  of  the  funds  borrowed  and 
not  of  the  funds  in  which  the  note  was  to  be  paid.  Womack 
V.  Walling^  425. 

2.  Justice  of  the  Peace.    His  power  to  alter  his  judgment 

AFTER  IT  HAS  BEEN  RENDERED.  Where  a  Justicc  rendered  a 
judgment  for  the  amount  due  on  the  note,  and  added  the 
words,  '*  to  be  discharged  in  Tennessee  and  Kentucky  Bank 
notes,"  and  about  a  week  after  the  execution  had  been 
stayed  by  defendant,  at  the  instance  of  the  plaintiff  in  the 
judgment,  the  Justice  struck  out  and  erased  the  above  wordo . 
Held,  there  was  no  error  in  this.    Ih. 

3.  Payable  in  Confederate  monet,  a  uerqer  of  the  original 

contract.  Measure  of  damages.  Where  a  note  payable 
in  Confederate  money  is  given  in  satisfaction  of  an  account, 
the  original  contract  is  merged  into  the  special  obligation  to 
pay  in  Confederate  money,  the  same  being  valid,  a  recovery 
can  be  had  only  upon  the  note,  and  for  the  value  of  the  Con- 
federate notes,  at  the  maturity  of  the  debt.  Woodfolk  v. 
Pratt,  348. 

4.  Blank  endorsement.    Liability  created  by.     May  be  en- 

larged BY  PAROL  EVIDENCE.  While  it  is  true  that  an  endorse- 
ment in  blank,  in  the  absence  of  any  proof  of  a  different  con- 
tract, implies  an  obligation  to  pay  only  when  notice  of  pro- 
test is  duly  given  the  endorser,  yet  he  may,  by  his  agree- 
ment, enlarge  his  liability,  and  it  is  competent  upon  the  trial, 
to  show  by  parol  evidence  the  nature  and  extent  of  his  un- 
dertaking.   Iser  V.  Cohen,  421. 

5.  Same.    Notice  of  non-payment.    Illustration.    Blum  made 

his  note  payable  to  plaintiff ;  defendant  endorsed  his  name  on 
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the  back  of  it.  Plaintiff,  who  was  present,  preferred  he 
should  write  on  the  face  as  surety.  Defendant  assured  plain- 
tiff his  liability  would  be  the  same  as  if  his  name  was  on  the 
face.  Held,  defendant  was  not  entitled  to  notice  of  non-pay- 
ment,   lb. 

6.  Same.  New  trial.  It  would  be  a  dangerous  practice  to  grant 
a  new  trial  upon  the  unsupported  affidavit  of  defendant, 
that  plaintiff  had  sworn  falsely  and  thereby  surprised 
him.    lb, 

NUISANCE. 

See  Public  Road,  3. 

PARTNERSHIP. 
1.  And  iktebest  in  pbofits  beceived  as  compensation  for  the 

HIRE  OF  PBOFEBTY.   DOES  NOT  CBEATB  THE  BELATION  OF  PABT- 

NEBSHip.  The  owner  of  a  still  and  tubs  hired  the  same  and 
received  a  certain  part  of  the  profits  deriyed  from  their  use 
as  compensation.  This  did  not  constitute  a  partnership  in 
the  business,  it  was  merely  hiring  for  a  speculative  sum. 
It  is  competent  for  parties  hiring  or  renting  propety  to  con- 
tract for  speculative  compensation,    England  v.  England^  106. 

PERSONS  UNDER  DISABILITY. 
See  Sale,  2. 

See  Pleading,  17,  18, 19. 
See  Right  of  way,  2. 
See  Statute  of  Limitations,  2. 
See  Gtjabdian,  1,  2. 
See  Ebbob  cobam  nobis,  2,  3,  4. 

PERSONAL  PROPERTY. 

See  PowEBS,  1. 
See  County  Coubt,  6. 
See  Sale,  1,  8. 
See  Execution,  1. 
See  Lien,  2. 

PLEADING  AND  PRACTICE. 
See  Lien,  1. 

See  Principal  and  Stayor,  1,  3. 
See  Res  Gestae:,  1,  2. 
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See  Statute  of  Limitation,  3. 

See  TAXEd,  1. 

See  Action,  2. 

See  Chancbry,  3,  6. 

See  Justice,  3,  4. 

See  Fraud,  1 . 

See  Evidence,  9, 10. 

1.   A  PARTYy    FOR  WHOSE   USE    A    SUIT  IS  BROUOUT,    IS    THE    REAL 

pLAmriFF.    When.      The  words    "for   the   use,   etc.,'* 

SHOULD    BE    TREATED    AS   SURPLUSAGE.      WlIEN.      The    Vendee 

of  a  tenant's  interest  in  a  crop,  brought  an  action  for  conver- 
sion against  the  landlord  in  the  tenant's  name,  for  his  use. 
Held,  that  the  vendee  was  the  real  plaintiff,  and  the  words, 
"for  the  use,  etc.,"  should  have  been  treated  as  surplusage, 
and  that  the  plaintiff's  cause  was  improperly  dismissed  for 
so  technical  an  error.    Enley  v.  Nowlin^  163. 

2.  Ten  per  cent,  interest.    What  averment  material.    Fail- 

ure TO  TRAVERSE.  CONSEQUENCE.  The  actiou  was  on  a  note, 
bearing  ten  per  cent,  interest  on  its  face.  The  declaration 
contained  this  averment,  "  that  being  the  legal  rate  of  inter- 
est at  the  time,  in  the  State  of  Mississippi,  the  place  where 
said  note  was  executed."  Held,  that  without  this  averment 
the  declaration  would  have  been  fatally  defective  under  the 
interest  laws  of  this  State.  Held  further,  that  with  the  aver- 
ment the  declaration  is  good,  and  the  suit  maintainable,  as 
by  the  laws  of  Mississippi  such  interest  is  lawful.  Cummins 
&  Fanty  V.   Wagstaff  &  Frey,  399. 

3.  Failure   to  traverse  material  averment.    Consequence. 

When  a  defendant,  by  his  plea,  fails  to  traverse  a  material 
averment,  proof  of  the  falsity  of  said  averment  is  irrelevant 
and  inadmissible.    lb, 

4.  Bill  op  interpleader.     A  bill  of  interpleader  will  not  be 

entertained  where  the  complainant  has  a  clear  and  unembar- 
rassed remedy  at  law     Carroll  v.  Parkes,  269. 

5.  Garnishee.    His  remedy  at  law.    A  garnishee  has  a  clear 

and  unembarrassed  remedy  at  law  to  protect  himself  against 
an  erroneous  Judgment  in  favor  of  the  garnishor,  or  an 
action  at  law  by  a  third  party  to  recover  the  same  fund.    Ih, 

6.  Affidavit  of  juror  will  not  be  received.     When.    Affi- 

davits of  jurors  will  not  be  received,  for  the  purpose  of 
showing  that  the  Jury  misunderstood  the  charge  of  the  Court, 


526  INDEX. 

PLEADING  AND  PRACTICE— Coneintwd. 

or  that  they  failed  to  follow  his  charge,  or  that  the  verdict 
was  rendered  in  a  mistaken  opinion  as  to  the  law  or  facts  of 
the  case.     Wade  v,  Ordioay,  229. 

7.  New   trial.    Evidence.    Discovered  by  jcror.    And    re- 

lated AFTER  retirement.      AFFIDAVIT  THE  PROPER  MODE  OF 

BRINGING  THE  FACT  BEFORE  THE  CouRT.  Evidence  Submitted 
to  the  jury  shall  be  sworn  evidence,  submitted  in  open  Court, 
under  the  safeguards  of  the  law,  and  open  to  cross-examina- 
tion, or  liable  to  be  met  by  countervailing  proof  on  the  part 
of  the  party  who  may  be  a£fected  by  it;  evidence,  therefore, 
discovered  by  one  of  the  Jurors,  and  related  to  liis  fellows 
after  retirement,  is  grounds  for  new  trial.  The  affidavit  o 
a  Juror  is  the  mode  of  bringing  such  facts  before  the  Court. 
lb. 

8.  Plea  m  abatement.    Defectivb  verification.    When  and 

HOW  TAKEN  ADVANTAGE  OF.  Objection  to  a  plea  in  abate- 
ment for  defective  verification,  comes  too  late  at  the  hearing 
of  the  cause.  The  plea  being  insuffieient  in  its  averments, 
should  have  been  taken  from  the  files  on  motion ;  or  stricken 
out  on  argument  of  its  insufficiency  for  defect  in  its  verifica- 
tion, that  the  defendant  might  have  amended.  The  objection 
was  waived  by  waiting  to  make  it  at  the  hearing.  Seifred 
V.  People's  Banky  200. 

9.  Plea.    When  to  be  supported  bt  answer.    A  plea  which 

merely  consists  of  a  negative  averment,  denying  the  plain- 
tiff's right,  or  the  principal  facts  or  circumstances  upon 
which  it  is  founded,  should  be  supported  by  an  answer,  in 
those  cases  only,  in  which  the  bill  states  or  charges  facts  by 
way  of  evidence  of  plaintiff'  's  right.    Ih, 

10.  Joint  plea  and  answer.  When  the  latter  overrules  ths 
FORMER.  When  a  bill  charges  that  defendant  has  become  in- 
solvent, and  has  fraudulently  disposed  of,  or  is  about  fraudu- 
lently disposing  of  all  his  property,  that  is  sufficient  to  give 
the  Court  jurisdiction  to  issue  an  attachment,  and  if  the  alle- 
gations of  the  bill  stop  there,  a  plea  in  abatement  negativing 
the  allegation,  is  sufficient  to  defeat  the  action  without  an  an- 
swer ;  and  in  such  case  an  answer  will  overrule  the  plea.   i&. 

11.  When  the  answer  does  not  overrule  the  plea.  But  when 
the  bill  proceeds  further  to  charge  *'  that  defendant  has  con- 
veyed to  a  trustee  the  whole  of  his  property,  except  a  lot  of 
real  estate,  and  that  this  was  not  conveyed,  though  attempted 
to  be  done,  because  of  a  defective  description  of  it  in  the  deed, 
and  this  defective  description  is  relied  on  as  the  evidence  of 
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fraud,  in  support  of  the  general  allegation  of  fraud,  on  which 
the  jurisdiction  of  the  CoArt  is  involved.  Held,  in  such  case 
the  answer  does  not  overrule  the  plea.    lb. 

12.  Plea  of  non-assumpsit.  What  defenses  admissible  under. 
In  an  action  of  assumpsit  for  money  loaned,  deposited,  and 
for  money  due  and  owing  upon  p^e^iou8  dealing  between  the 
parties,  a  plea  of  non-assumpsit  is  sufficient  to  admit  all  de- 
fences, as  it  puts  in  issue  the  allegation  that  there  is  any  thing 
due  upon  previous  dealings.  It  is  a  natural  and  legitimate 
answer  also  to  show  under  a  general  denial  that  nothing  is 
due  to  plaintiff  by  a  counter  assumpsit  purely  defensive,  and 
not  as  a  cross-action.    Bank  of  Commerce  v.  Porter,  447. 

13.  Bes  judicata.  Usury.  Surety  not  entitled  to  benefit  of. 
When.  Under  a  replication  of  res  judicata,  it  is  insisted  that 
because  the  paper  in  controversy  was  held  to  be  void  in  a 
suit  by  the  bank  against  Breen  &  Bradley,  the  Bank  is  es- 
topped from  seeking  a  recovery  against  Porter.  This  would 
be  so  if  Porter  was  a  surety  upon  the  paper,  but  since  he  is  a 
principal,  the  rule  does  not  apply.    lb, 

14.  Practice.  Decrees  and  judgments  may  be  attacked  col- 
lAtterally.  When.  If  a  decree  for  the  sale  of  land  be  void 
for  failure  to  show  upon  its  face,  the  Court  was  warranted  in 
rendering  the  same,  or  the  pleadings  are  insufficient  to  give 
proper  jurisdiction,  the  sale  may  be  invalidated  by  a  collat- 
eral proceeding.    Starkey  et  al  v.  Hammer  et  a2.,  438. 

15.  Evidence.  But  the  evidence  which  guided  the  Court  ren- 
dering the  decree  can  not  be  looked  to  for  this  purpose.     lb, 

16.  Decree  void.  When.  Where  a  sale  of  land  for  the  payment 
of  debts  is  procured  by  an  administrator,  and  the  decree  fails 
to  show  the  estate's  liabilities,  to  whom  due,  or  the  amount  of 
assets  belonging  to  the  estate,  it  is  void  upon  its  face.    lb, 

17.  Sale  of  land.  Belonqing  to  persons  under  disability. 
Witness  purchaser  at.  Where  the  sale  of  land  is  decreed 
under  the  statute,  because  it  is  manifestly  to  the  interest  of 
the  persons  under  disability,  the  same  will  be  void  if  a  pur- 
chaser of  the  property  be  guardian,  next  friend,  or  witness. 
lb. 

18.  Same.  When  void.  Cloud  upon  TrrLE.  Remedy*  While 
the  i)er8on  under  disability  may  bring  ejectment  for  the  land, 
they  are  not  confined  to  this  remedy,  but  the  Chancery  Court 
has  original  jurisdiction  to  remove  the  cloud  from  a  void 
title.    lb. 
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19.  Same.  Rents  and  pbofits.  Who  are  entitled  to.  Upon 
recovery  in  such  case  by  the  persons  under  disability,  they 
will  be  entitled  to  an  account  for  rents  and  profits  in  their 
favor.    lb. 

20.  Arguendo.  Permanent  improvements.  Taxes.  The  party 
ejected  will  be  entitled  to  an  account  of  permanent  improve- 
ments,  to  the  extent  they  have  enhanced  the  value  of  the 
land,  not  to  exceed  the  rents  and  profits,  and  also  for  the 
taxes  paid.    Ih. 

21.  Arguendo.  Widow's  dower.  The  widow  not  filing  any 
bill,  and  being  estopped  by  having  procured  the  sale,  a  pur- 
chaser of  the  land  will  be  entitled  to  the  dower  estate,  and 
he  will  not  be  allowed  an  account  on  ejectment  for  rents  and 
profits  or  taxes  paid,  therefore,  as  to  these  lands.    Ih. 

22.  Arguendo.  Same.  Account  for  proceeds.  In  such  case 
no  account  cin  be  had  as  to  money  that  has  been  paid  upon 
debts  of  the  estate,  where  the  administrator  is  not  a  party  to 
complainant's  bill.    lb, 

23.  Arguendo.  Bights  of  purchaser.  The  purchaser  under  a 
void  sale  of  this  character  will  be  entitled  to  have  such  sums 
as  were  paid  to  the  mother  as  guardian  to  the  children  (com- 
plainant's in  this  case)  repaid  to  him,  but  the  amounts  re- 
ceived by  the  mother  herself  will  be  a  payment  on  the  dower 
estate,  not  to  exceed  the  value  of  the  same.    lb, 

24.  Statement  OF  THE  case:  Moinett  came  to  Tennessee  obuy 
lands,  Days  pretended  to  be  his  friend,  in  helping  him  to 
make  the  purchase  of  a  farm,  the  property,  in  fact,  belonged 
to  Longmiller ;  the  transaction  was  completed  with  Arlege, 
who  assigned  the  $400  note  of  Moinett  for  purchase  money  to 
Days  as  his  share  in  the  profits  on  the  sale.  Moinett  seeks  to 
enjoin  the  collection  of  the  same.    Moinett  v.  Daya^  431. 

25.  Principal  and  agent.  What  constitutes.  Days,  under 
the  circumstances  of  this  case,  is  the  agent  of  Arlege  to  sell 
the  land,  and  received  the  (400  note  as  his  part  of  the  profits, 
on  the  speculation.    lb, 

26.  Same.  Agent  not  entitled  to  profits.  When.  Where  a 
party  acts  as  agent  of  another,  he  will  not  be  entitled  to  make 
a  profit  for  himself  by  taking  advantage  of  his  position ;  he 
holds  such  profits  for  the  benefit  of  the  party  whose  confi- 
dence he  has  abused.  In  cases  of  fraud  and  undue  advantage 
the  rule  is  rigidly  enforced.  The  collection  of  the  note  Is 
perpetually  enjoined*    lb. 
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fraud,  in  support  of  the  general  allegation  of  fraud,  on  which 
the  Jurisdiction  of  the  Court  is  involved.  Held,  in  such  case 
the  answer  does  not  overrule  the  plea.    lb. 

12.  Plea  of  non-assumpsit.  What  defenses  admissible  under. 
In  an  action  of  asaumpgit  for  money  loaned,  deposited,  and 
for  money  due  and  owing  upon  previous  dealing  between  the 
parties,  a  plea  of  non^asaumpsit  is  sufficient  to  admit  all  de- 
fences, as  it  puts  in  issue  the  allegation  that  there  is  any  thing 
due  upon  previous  dealings.  It  is  a  natural  and  legitimate 
answer  also  to  show  under  a  general  denial  that  nothing  Is 
due  to  plaintiff  by  a  counter  assumpsit  purely  defensive,  and 
not  as  a  cross-action.    Bank  of  Commerce  v.  Porter^  447. 

13.  Bes  judicata.  Usury.  Surety  not  entitled  to  benefit  of. 
When.  Under  a  replication  of  res  judicata,  it  is  insisted  that 
because  the  paper  in  controversy  was  held  to  be  void  in  a 
suit  by  the  bank  against  Breen  &  Bradley,  the  Bank  is  es- 
topped from  seeking  a  recovery  against  Porter,  This  would 
be  so  if  Porter  was  a  surety  upon  the  paper,  but  since  he  is  a 
principal,  the  rule  does  not  apply.    lb, 

14.  Practice.  Decrees  and  judgments  may  be  attacked  col- 
LATTBRALLY.  When.  If  a  dccrcc  for  the  sale  of  land  be  void 
for  failure  to  show  upon  its  face,  the  Court  was  warranted  in 
rendering  the  same,  or  the  pleadings  are  insufficient  to  give 
proper  jurisdiction,  the  sale  may  be  invalidated  by  a  collat- 
eral proceeding.    Starkey  et  al  v.  Mammer  et  al.y  438. 

15.  Evidence.  But  the  evidence  which  guided  the  Court  ren- 
dering the  decree  can  not  be  looked  to  for  this  purpose.     lb. 

16.  Decree  void.  When.  Where  a  sale  of  land  for  the  payment 
of  debts  is  procured  by  an  administrator,  and  the  decree  fails 
to  show  the  estate's  liabilities,  to  whom  due,  or  the  amount  of 
assets  belonging  to  the  estate,  it  is  void  upon  its  face,    lb, 

17.  Sale  of  land.  Belonging  to  persons  under  disabiltty. 
Witness  purchaser  at.  Where  the  sale  of  land  is  decreed 
under  the  statute,  because  it  is  manifestly  to  the  interest  of 
the  persons  under  disability,  the  same  will  be  void  if  a  pur- 
chaser of  the  property  be  guardian,  next  friend,  or  witness. 
lb. 

16.  Same.  When  void.  Cloud  upon  title.  Remedy*  While 
the  persons  under  disability  may  bring  ejectment  for  the  land, 
they  are  not  confined  to  this  remedy,  but  the  Chancery  Court 
has  original  Jurisdiction  to  remove  the  cloud  from  a  void 
title.    lb. 

34 
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19.  Same.  Bents  and  profits.  Who  are  entttlbd  to.  Upon 
recovery  in  such  case  by  the  persons  under  disability,  they 
will  be  entitled  to  an  account  for  rents  and  profits  in  their 
favor.    lb. 

20.  Arquemdo.  Permanent  improvbicbnts.  Taxes.  The  party 
ejected  will  be  entitled  to  an  account  of  permanent  improve- 
ments, to  the  extent  they  have  enhanced  the  value  of  the 
land,  not  to  exceed  the  rents  and  profits,  and  also  for  the 
taxes  paid.    lb. 

21.  Arguendo.  Widow's  dower.  The  widow  not  filing  any 
bill,  and  being  estopped  by  having  procured  the  sale,  a  pur- 
chaser of  the  land  will  be  entitled  to  the  dower  estate,  and 
he  will  not  be  allowed  an  account  on  ejectment  for  rents  and 
profits  or  taxes  paid,  therefore,  as  to  these  lands.    lb. 

22.  Arguendo.  Same.  Account  for  proceeds.  In  such  case 
no  account  cin  be  had  as  to  money  that  has  been  paid  upon 
debts  of  the  estate,  where  the  administrator  is  not  a  party  to 
complainant's  bill .    lb . 

23.  Arguendo.  Rights  of  purchaser.  The  purchaser  under  a 
void  sale  of  this  character  will  be  entitled  to  have  such  sums 
as  were  paid  to  the  mother  as  guardian  to  the  children  (com- 
plainant's in  this  case)  repaid  to  him,  but  the  amounts  re- 
ceived by  the  mother  herself  will  be  a  payment  on  the  dower 
estate,  not  to  exceed  the  value  of  the  same.    lb. 

POWERS. 

See  Chancery,  17,  18. 
See  Mortgage,  1. 

1.  Of  disposition  of  absolute  owner  of  personal  property. 
How  FAR  within  LEGISLATIVE  CONTROL.  The  absolute  owner 
of  personal  property  has  the  right  to  sell  or  otherwise  dispose 
of  it,  at  his  discretion,  and  the  Legislature  has  no  power  to 
prohibit  him.  But  the  Legislature  may,  from  motives  of 
public  policy,  restrain  creditors  from  taking,  by  execution, 
or  other  legal  process,  certain  articles  of  property  which  are 
necessary  for  the  maintenance  and  support  of  families  of  im- 
provident or  unfortunate  debtors.    Cox  v.  Ballentinej  362, 

PRINCIPAL  AND  AGENT. 
See  Insurance,  3. 
See  Sale,  1,  3,  7. 

And  Stayor.    See  Execution,  8. 
And  Surety.    See  Surety,  1,  2. 
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1.  STATEHEin' OF  THE  CASE :     Moinett  came  to  Tennessee  to  buy 

lands,  Days  pretended  to  be  his  friend,  in  helping  him  to 
make  the  purchase  of  a  farm,  the  property,  in  fact,  belonged 
to  Longmiller ;  the  transaction  was  completed  with  Arlege, 
Avho  assigned  the  $100  note  of  Moinett  for  purchase  money  to 
Days  as  his  share  in  the  profits  on  the  sale.  Moinett  seeks  to 
enjoin  the  collection  of  the  same.    Moinett  v.  Days,  431. 

2.  What  constitutes.     Days,  under  the  circumstances  of  this 

case,  is  the  agent  of  Arlege  to  sell  the  land,  and  received  the 
$400  note  as  his  part  of  the  profits  on  the  speculation.    lb, 

3.  Same.    Agent  not  entitled  to  profits.     When.     Where  a 

party  acts  as  agent  of  another,  he  will  not  be  entitled  to  make 
a  profit  for  himself  by  taking  advantage  of  his  position ;  he 
holds  such  profits  for  the  benefit  of  the  party  whose  confi- 
dence he  has  abused.  In  cases  of  fraud  and  undue  advantage 
the  rule  is  rigidly  enforced.  The  collection  of  the  note  is 
perpetually  enjoined,    lb. 

PBO-CONFESSO. 
See  Lien,  1. 

PROFITS. 

See  Contract,  4. 

See  Pleading,  19,  20« 

See  Principal  and  Agent,  1,  2. 

See  Partnership,  1. 

PUBLIC  ROADS. 

1.  Obstruction  of  by  railroad.    Tlie  plaintiff'  in  error  was  in- 

dicted for  crossing  a  dirt  road  and  obstructing  it,  and  its 
charter  required  that  in  such  cases  it  should  make  the  cross- 
ing ''as  convenient  as  may  be."  The  Court  say  that  this 
does  not  mean  that  the  new  road  must  be  as  convenient  and 
easy  of  passage,  and  as  safe  as  the  old  road,  but  that  the  new 
road  should  be  so  constructed  as  to  answer  the  purpose  of  the 
traveling  public,  and  be  made  as  easy  and  convenient  as  the 
nature  of  the  ground  will  permit,  having  due  regard  to  the 
rights  of  the  public,  and  at  the  same  time  not  requiring  un- 
reasonable outlays  of  money  by  the  Company.  Nashville  A 
Decatur  Bailroad  Co.  v.  The  State,  66. 

2.  Same.    Dedication  and  use  may  constitute.    When  the  right 

of  the  public  has  become  fixed  by  dedicati^m  and  use  to  a 
road,  and  it  is,  in  fact,  publicly  used  in  that  capacity,  the 
failure  of  the  County  Court  to  perform  the  duties  required  of 
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it,  as  to  public  roads,  is  not  sufficient  to  defeat  its  character 
as  such,  and  prevent  the  public  from  having  the  protection 
which  the  law  gives  to  public  roads.    lb. 

3.  Nuisance.  Punishment  fob.  Not  bound  by  the  Statute 
OF  LiMiriATioNS.  The  obstruction  was  in  existence  for  eigh- 
teen years  before  the  presentment  was  made ;  the  Court  say 
we  do  not  thinly  the  presentment  is  barred  by  the  Statute  of 
Limitations,  as  the  general  rule  is,  that  the  very  continuance 
of  a  nuisance  is  a  new  offense.    Jb. 

PUBLIC  SCHOOLS. 

Teachers,  see  Statute  1,  and  Statute  cited. 

QUANTUM  MERUIT. 

See  Action,  1. 

RAILROAD. 

See  Public  Road,  1. 

RECEIVER. 
1.  Liability  of.  Where  the  title  to  property  is  in  dispute,  and 
the  sale  of  it  has  been  enjoined,  and  a  receiver  appointed, 
at  instance  of  complainant,  and  he  is  himself  appointed  re- 
ceiver, and  his  bill  is  dismissed  for  want  of  equity,  it  is  error 
to  decree  against  him  and  his  securities  on  the  injunction 
bond  for  the  value  of  the  property,  as  admitted  in  his  bill. 
He  held  the  property  as  receiver,  and  he  and  his  suntie*  as 
receiver  were  bound  to  account  for  it  or  its  value,  under  the 
orders  of  the  Court,  and  not  his  sureties  on  his  injunction 
bond.     Harvey  v.  Berry  <fc  Co.,  252. 

REDEMPTION. 

See  Mortgage,  4,  6. 

1.  Right  op  favored.    The  law  favors  the  right  of  redemption. 

When  the  time  has  been  clearly  enlarged  by  the  purchaser, 
before  the  expiration  of  the  time  allowed  by  law,  there 
should  be  unequivocal  proof  that  this  benefit  to  the  debtor 
was  surrendered  by  him,  before  he  can  be  deprived  of  it.  Lock 
V.  Edmundsony  282. 

2.  Tender.    What  sufficient.    Upon  a  bill  filed  to  redeem  land, 

though  no  tender  was  made  before  filing  the  bill,  yet,  if  the 
bill  alleges  that  complainant  was  ignorant  of  the  amount  due 
the  purchaser,  and  prays  that  it  be  ascertained,  and  if  not 
paid,  that  the  land  be  sold  for  its  satisfaction  j  this  is  suffi- 
cient,   lb. 

3.  Tender.    Money  need  not  be  actually  produced.    When. 

Complainant,  with  sufficient  money,  went  to  defendant  to  re- 
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deem  his  property,  but  was  prevented  by  his  refusal  to  re- 
ceive it,  and  his  denial  that  complainant  then  had  any  right 
to  redeem.  Under  these  circumstances  it  was  not  necessary 
to  the  validity  of  the  offer  to  redeem,  that  the  money  should 
have  been  actually  produced.  Pearson  v.  Douglass,  151. 
4.  Mistake  as  to  time.  Complainant  desired  further  time  of  de- 
fendant for  redemption  of  his  property,  but  was  refused, 
when  defendant  told  complainant,  by  mistake,  that  his  time 
of  redemption  expired  on  a  certain  day — ^subsequent,  in  fact, 
•  to  the  proper  time,  and  agreed  he  might  redeem  on  or  beforo 
that  day.  Held,  that  defendant  should  have  received  the 
money  tendered  by  complainant  at  the  appointed  time,  and 
that  the  right  of  redemption  existed  up  to  and  inclusive  of 
the  day  designated  by  defendant.    lb, 

REMEDY. 

See  Chancery,  2. 
See  Pleading,  18. 

RENTS. 

See  Landlord  and  tenant,  3. 
See  Pleading,  19,  20,  21,  22. 

REPLEVIN. 
1.  Adverse  possession  of  a  chattel  for  three  tears.    Pur- 
chased IN  GOOD  FAITH  FROM  ONE  WHO  HAD  STOLEN  IT.     SiuCC 

it  is  the  settled  law  of  this  State  that  adverse  possession  of  a 
chattel  acquired  in  good  faith,  and  without  fraud,  felony,  or 
force,  for  a  period  of  three  years,  vests  the  absolute  estate  with 
the  possession,  and  divests  all  right  and  title  out  of  the  ori- 
ginal owner,  the  source  of  such  possession  can  not  be  inquired 
into,  and  the  one  who  acquires  such  a  title  to  personal  pro- 
perty may  maintain  an  action,  and  recover  the  same  from  the 
original  owner,  who  has  re-acquired  the  possession  without 
his  consent,  although  the  property  was  stolen  from  the  de- 
fendant, if  the  plalntijBf  was  an  innocent  purchaser  from  the 
thief.  Statutes  of  Repose  discussed.  Garrett  v.  Vaughan, 
113. 

RES  GEST^. 
1.  Declarations  and  concurrent  statements  before  the 
TRANSACTION.  ADMISSIBLE.  When.  Hall  ovcrcheckcd  for 
$2,000  on  the  Third  National  Bank  of  Nashville,  with  the 
understanding  that  he  would  purchase  $3,000  of  Tennes- 
see Bank  notes  with  the  money,  and  place  the  same  as 
a  collateral  to  his  check  in  the  bank ;  Martin  purchased  the 
Tennessee  Bank  notes  for  Hall,  and  delivered  them  to  him  in 
his  office,  when  Hall  started  to  the  bank,  announcing  his  in- 
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tentiou  to  place  the  package  at  once  in  the  hank;  this  was  all 
one  transaction,  and  occurred  at  the  same  time ;  the  hank  de- 
nies the  deposit.  Held,  it  was  competent  to  prove  the  entire 
transaction,  the  attending  circumstances,  the  agreement  to 
make  the  purchase,  the  drawing  of  the  check,  the  fact  that  the 
notes  were  purchased  hy  Martin,  turned  over  to  Hall,  at  or 
near  the  same  time,  HalPs  statement  during  the  transaction 
with  regard  to  the  package ;  Hall's  remark  to  Martin  that  he 
was  goini;  to  the  bank  to  deposit  the  package.  Kirby  r.  The 
State  discussed  and  distinguished.  Third  National  Bank  y. 
Robinson  A  Hally  479,  480. 

2.  Same.  Same.  After  the  tbansaction.  Hall  proves  that  im- 
mediately after  making  the  deposit  with  the  bank,  he  met  his 
partner,  Robinson,  and  had  a  conversation  with  him.  Both 
Hall  and  Bobinson  were  permitted,  over  objection,  to  prove 
that  in  this  conversation  Hall  stated  to  Robinson  the  sub- 
stance of  the  transaction,  and  that  he  had  just  before  depos- 
ited the  money  with  the  bank.  Held,  at  the  time  this  evi- 
dence was  admitted,  it  was  incompetent,  which  was  upon  the 
hearing  of  the  plaintiff's  testimony  in  chief,  and  not  by  way 
of  rebutting  testimony.  But  when  all  the  evidence  had  been 
heard  it  became  competent,  and  the  Court  did  not  err  in  re- 
fusing to  reject  it.  We  would  not  ordinarily  reverse  for 
the  error  of  the  Court,  as  to  the  order  of  introducing  tes- 
timony,   lb. 

RES  JUDICATA. 

See  Pleading,  13. 

RIGHT  OF  WAY. 

1.  Private.    Prescriptive  right  to.    How  acquired.    A  right 

of  private  way  over  the  lands  of  another  may  be  established 
by  user,  for  such  length  of  time  as  to  raise  the  presumption 
of  an  original  grant.    Ferrell  v.  Ferrell,  329. 

2.  What  necessary  to  give  user  this  effect.    To  give  user  this 

effect  it  must  be  uninterrupted  in  the  land  of  another,  by  the 
acquiescence  of  the  owner,  for  a  period  of  at  least  twenty 
yearsy  under  an  adverse  claim  of  right,  while  all  persons  con- 
cerned in  the  estate,  in  or  out  of  which  it  is  derived,  are  free 
from  disability  to  resist  it,  and  are  seized  of  the  same  in  fee, 
having  been  In  possession  during  the  whole  period.    lb. 

3.  Adverse  enjoyment.    Adverse  enjoyment  is  substantially  the 

same  as  being  held  under  a  claim  of  right  against  the  owner 
of  the  land,  out  of  which  the  easement  is  derived.    lb. 
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4.  Dedication.   Evidence  of.    Irrelevant.    When.   The  right 

of  way  is  acquired  by  user  through  an  adverse  claim  of  the 
same,  and  not  under  the  idea  of  the  dedication  of  the 
owner.  Proof,  therefore,  that  the  owner  had  said  he  never 
did,  and  would  not,  consent  to  the  right  of  way,  is  irrelevant. 
lb. 

5.  What  nbcessart  to  constitute  an  adverse  claim.    Where 

objection  on  the  part  of  the  owner  of  land  does  not  prevent 
the  adverse  use  from  perfecting  the  right,  if  continued,  for 
twenty  years,  to  have  that  effect  the  enjoyment  of  the  right, 
or  the  actual  use  and  occupation  must  be  substantially,  and, 
in  fact,  brolcen  up,  so  that  there  is  not  only  an  adverse  claim 
against  the  right  of  way,  but  an  actual  adverse  assertion  of 
that  claim,  whether  by  actual  adverse  occupancy  or  by  suit. 
Ih. 

6.  Verbal  contract  for.    Void.    The  transfer  of  such  a  right  is 

required  to  be  made  in  writing,  like  the  conveyance  of  land 
itself;  a  verbal  contract  for  the  same  is  therefore  void,  under 
the  Statute  of  Frauds.    lb. 

SALE. 

See  Condemnation. 

See  Chancsrt,  1,  2. 

See  Mortgage,  4. 

See  Pleading,  14, 15, 16, 17,  18, 19,  20,  21,  22,  23. 

See  Principal  and  agent,  1,  2. 

See  Mistake,  1. 

See  County  Court.  1,  5. 

1.  Of  personal  property.  When  title  passes.  Frank  sold  to 
Rawls  &  Griffls  two  bales  of  cotton,  then  partly  picked  out, 
agreeing  to  deliver  the  cotton  at  Patterson's  gin,  and  when 
it  should  be  ginned  and  separated  from  Patterson's  portion 
as  landlord,  and  the  weight  of  the  balance  ascertained,  they 
were  to  give  him  [Frank]  credit  for  the  amount,  on  a  debt 
which  he  owed  them.  The  cotton  was  delivered,  but  before 
it  was  ginned  and  baled  or  separated,  Patterson  levied  an 
execution  on  it,  and  had  it  sold.  Held,  after  the  delivery  to 
the  gin,  Patterson  became  the  agent  of  the  parties  for  gin- 
ning, etc.,  and  that  Frank  had  nothing  more  to  do  after  the 
delivery  of  the  cotton,  and  that  the  sale  was  then  completed, 
and  the  title  passed  to  Rawls  &  Griffls  upon  the  delivery  of 
the  cotton  at  the  gin.    BawU  db  Griffia  v.  Patterson,  372. 
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2.  Of  land  of  persons  cndeb  disabilttt.    Nscbssitt  foe  a 

mother  to  bx  with  her  children  to  educate  them.    no 

GROUND    TO    SELL    PART    OF    THEIR    JOINT  LANDS.      Under  the 

provisions  of  the  Code  in  Sections  3,323,  3,332  and  3,331,  a 
widow  and  three  minor  children,  being  the  owners  of  a 
valuable  tract  of  land  near  Columbia,  Tenn.,  asked  the  Court 
to  decree  the  sale  of  84  acres  of  said  land,  to  enable  her  to 
complete  the  purchase  of  a  house  in  Columbia  for  herself  and 
children,  the  personal  property  having  been  exhausted  by 
the  war,  upon  the  ground  that  there  were  no  suitable  schools 
or  churches  near  the  farm  for  the  education  of  the  children, 
and  to  avoid  being  separated  from  them  while  at  school : 
that  the  rents  of  the  residue  of  the  land  was  sufficient  to  sup- 
port the  family ;  that  the  84  acres  may  be  detached  without 
injury  to  the  remainder  of  the  tract.  The  Court  refused  the 
prayer  of  the  bill,  upon  the  ground  that  it  did  not  sufficiently 
appear  that  it  was  to  the  interest  of  the  minors  that  the  land 
be  sold,  as  the  money  was  not  needed  to  pay  for  their  educa- 
tion or  maintenance.    Porter  v.  Porter,    299. 

Of   land  by  AUCTIONEER. 

3.  When  memorandum  by,  will  take  the  case  out  of  the  Stat- 

ute OF  Frauds.  The  rule  which  holds  the  memorandum  of 
an  auctioneer  sufficient  to  bind  the  parties  to  a  sale  of  land 
and  take  the  case  out  of  the  Statute  of  Frauds,  contemplates 
an  agent  of  both  parties,  with  authority  to  act  for  the  seller 
and  buyer.    Adams,  Trustee,  v.  Scales,  337. 

4.  When  such  memorandum  will  not  bind.    When  the  seller  is 

himself  present,  directing  and  conducting  the  sale,  and  en- 
gages a  crier  simply  to  cry  the  property,  and  knock  it  off  to 
the  best  bidder,  the  seller  himself  standing  by  and  doing 
every  thing  else  except  simply  crying  the  bids,  this  is  not 
such  a  sale  by  an  auctioneer  as  would  give  his  memorandum 
the  effect  of  constituting  a  contract.  In  such  case  the  crier 
is  merely  an  agent,  with  no  other  authority  but  that  of 
securing  bids  and  reporting  the  result  to  the  seller.    lb. 

6.  By  trustee.  Sale  by  in  pursuance  of  deed  of  trust.  Within 
Statute  of  Frauds.  The  Court  is  unable  to  see  any  reason 
why  a  sale  made  by  a  trustee,  in  pursuance  of  a  trust  deed, 
whether  made  publicy,  by  means  of  a  crier,  or  privately, 
with  the  purchaser,  should  stand  on  any  different  footing, 
so  far  as  the  Statute  of  Frauds  is  concerned,  from  that  made 
by  the  absolute  owner,     lb. 


INDEX.  585 

SALE— Continued. 

6.  Memorandum  in  WRiriNa.    What  insufficiext  to   satisfy 

Statute  of  Frauds.  Trustee  divided  land  into  lots,  and  un- 
der plat  thereof  on  paper,  which  was  exhibited  to  bidders  at 
the  sale,  and  employed  a  crier  to  sell  the  property.  Lot 
No.  2  was  knocked  off  to  Scales,  as  the  highest  bidder.  The 
Trustee,  who  was  present,  made  this  memorandum  in 
writing:  "Lot  No.  2,  113  acres.  W.  K.  Scales,  at  $30  per 
acre."  Held,  this  memorandum  by  itself  is  insufficient  to 
meet  the  requirements  of  the  Statute  of  Frauds ;  nor  does  it 
refer  on  its  face  to  other  documents,  such  as  plots,  by  which 
the  defect  could  be  supplied.    lb. 

7.  Seller  of  land  can  not  act  as  agent  for  purchaser  so  as  to  bind 

him  by  any  memorandum  he  might  make  and  sign  himself. 
lb. 

8.  CoNDmoNAL  sale.    With  liberty  to  se-purohase.    Liabil- 

ity OF  PURCHASER  FOR  LOSS  OF  PERSONAL  PROPERTY  BO  CON- 

teyed.  Sykes  conveyed  to  Parks  the  undivided  half  of  some 
real  estate,  a  cotton  mill,  and  the  half  of  three  wagons,  har- 
ness and  eight  mules,  used  in  carrying  on  the  factory.  Sykes 
retained  the  privilege  of  re-purchasing  the  lands,  mill,  fix- 
tures and  machinery,  after  a  certain  time.  Parks  is  sought 
to  be  made  liable  for  half  the  value  of  the  mules,  which  were 
/  stolen  during  the  war,  he  having  taken  part  possession  of  the 
lands,  mules  and  wagons.  Held,  whether  the  conveyance 
was  sale  with  liberty  to  re-purchase  or  a  mortgage,  it  not 
being  alleged  that  the  property  lost  was  in  the  exclusive  pos- 
session of  Parks,  or  lost  by  his  negligence  or  fault,  he  can 
not  be  held  liable  for  one-half  the  value  thereof.  Sykes  v. 
Parks,  460. 

9.  Sheriff's  SALE.     Koticb  by  advertisement.  Not  sufficient. 

When.  Where  a  sheriJBf 's  return  states  that  he  had  given  due 
notice  by  the  within  advertisement,  this  does  not  impart  no- 
tice to  the  owner  In  actual  possession  of  land  sold.  Such  sale 
is  void.    Downing  v.  Stephens,  454. 

10.  Same.  Sheriff's  deed.  Recitals  in  a  sheriff's  deed  are  not 
evidence  of  matters  done  by  former  sheriff,  which  do  not  ap- 
pear in  his  return.    lb. 

SCHOOL  FUND. 

Payment  of  teachers. 

See  Statute  1,  and  Statutes  cited. 
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SKT-OPF. 

Judgment  must  show  some  amount  due  the  plaintiff.  The 
defendant  is  entitled,  where  the  plea  of  set-off  is  relied  upon, 
to  have  a  judgment  for  the  excess  of  his  demand  over  the  de- 
mand of  the  plaintiff.  This  excess  must  be  ascertained  by 
the  jury,  and  to  this  they  must  find  in  their  verdict  that 
something  is  due  plaintiff,  and  the  amount  for  defendant  is 
the  balance  due  after  subtracting  plaintiff's  claim.  BucJuman 
V.  Smithy  350.  ) 

SHEKIFP. 

See  Judgment  by  motion,  1. 

See  Sale,  9,  10. 

See  Execution,  3,  4,  5. 

SPIRITUOUS  LIQUORS. 
See  Criminal  Law,  6. 

STATUTE. 

Of  two  years  and  six  months.    See  Administrator,  5. 

See  Chancery,  14, 15  • 

See  Justice  op  the  peace,  1. 

How  construed.    See  Justice,  1. 

1.  How  TO  BE  CONSTRUED  WTTH  REFERENCE  TO  THE  CONSTirUTIOK. 

A  Statute  is  not  to  be  construed  unconstitutional  by  the 
Courts,  if  by  any  fair  and  rational  construction  it  may  be 
brought  within  the  constitutional  power  of  the  Legislature. 
Arrington  v.  Cotton,     316. 

2.  When  not  mandatory  to  the  Courts.    The  first  section  of 

the  Act  of  July  5, 1870,  when  taken  in  connection  with 
the  various  statutes  on  the  same  subject,  is  not  to  be  con- 
strued as  a  mandate  to  the  Courts  as  to  how  they  should  con- 
strue Sec.  9  of  the  Act  of  Dec.  14,  1869,  but  was  simply  in- 
tended to  declare  what  the  law  should  be  thereafter.  The 
7th  section  of  the  Act  of  July  7, 1870,  does  not  repeal  the  Ist 
section  of  the  Act  of  the  5th  of  July,  1870.    lb. 

3 .  Statute  limiting  time  as  to  banks.    Kot  a  Statute  or  Limi- 

tation. Act  of  December  12, 1866,  void.  The  Act  of  De- 
cember 12, 1866,  entitled,  "  An  Act  to  expedite  the  distribu- 
tion of  the  effects  of  banks  which  have  made  or  may  make  as- 
signments among  their  creditors,"  is  not  a  Statute  of  Limi- 
tation. The  statute  is  unconstitutional  and  void.  Fogg  v. 
Union  Bank,  435. 
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STATUTES  CITED. 

Adverse  possession  of  land,  1819,  $  1,  2 329 

Exemption,  1820-7,  and  Jan.  31, 1871 103 

Homestead,  1873,  eh.  98 42 

Landlord  and  Tenant  lien,  1825,  ch  .21 25 

Personal  property,  detention  of,  1815 113 

Statute  laws,  to  provide  Justices  with,  1873 171 

School  fund,  payment  of  teachers,  Jan.  5,  1870,  Dec.  14, 

1869,  July  7,  1870 316 

Testimony,  excluding,  Feb.  24, 1870 5 

Bank  act,  1867j  §  11,  and  1841,  ^15 38 

STATUTE  OF  FRAUDS. 
See  Sale,  3,  5,  6. 
See  EviDKNCE,  7. 
See  Bight  of  way,  6. 

STATUTE  OF  LIMITATION. 
See  Contract,  3. 
See  Public  road,  3. 
See  Statutes,  3. 

1.  Imprisokment  no  disabilitt.    Omitted  in  Cods.    The  disa- 

bility of  Imprisonment  is  not  retained  and  brought  forward 
from  the  old  Statute  of  Limitations  into  the  Code,  and  conse- 
quently does  not  save  the  statutory  bar.  Bledsoe  y.  Stokes, 
312. 

2.  Administrator  only  can  sue  for  damages.    When.    The 

administrator  of  the  deceased,  in  a  suit  brought  to  recover 
damages  for  an  injury  that  caused  his  death,  being  the  only 
party  who  can  sue,  it  follows  that  the  minority  of  infant 
plain1;iffs  can  not  take  the  case  out  of  the  statutt .    lb, 

3.  Plkadinq.    When  defendants  are  averred  to  be  without  the 

reach  of  process  for  twelve  months  after  the  Ist  of  January, 
1867,  they  are  held  to  be  within  reach  of  process  after  the  ex- 
piration of  that  time,  with  reference  to  the  Statute  of  Limita- 
tions.   Ib» 

4.  So  long  as  the  Courts  were  closed  by  the  war,  the  Statutes  of 

Limitation  ceased  to  run.    Marks  v.  Borumy  87. 

STAYOR. 

See  Execution,  8. 
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STOCK.     SUBSCBIFTION  OF.  • 

See  Chahcert,  10,  11, 13, 14, 15, 18, 19. 

SUPERSEDEAS. 

See  ExBCUTiON,  6,  7,  8. 

SURETY. 

See  Admikibtsator,  2,  3. 
See  Execution,  3. 
See  Pleadino,  13. 
See  Receiver,  1. 

1 .  Not  dischaeqed  bt  agreement  fob  delay.    When.    Where 

the  principal  in  a  note,  after  maturity,  contracts  with  his 
creditor  for  delay,  without  knowledge  to  the  sureties,  by  pay- 
ing a  part  of  the  indebtedness  as  a  credit.  Held,  the  contract 
is  without  consideration,  and  will  not  bind  the  creditor,  or 
discharge  the  sureties.     White  4b  Hovoland  t.  Summers^  154. 

2.  Arguendo.    Same.    What  will  discharge  sureties.    If  a 

creditor,  without  the  assent  of  the  sureties,  enter  into  a  valid 
contract  for  delay  in  the  collection  and  enforcement  of  his 
debt,  or  adopt  any  other  course,  which  oi)erates  as  a  su9pen- 
sion  of  the  right  to  enforce  it,  the  sureties  will  thereby  be 
discharged.  If  the  agreement  be  invalid  for  any  other  cause, 
it  will  not  have  this  effect,    lb. 

SURPLUSAGE. 

See  Pleading  and  Practice,  1. 

TAXES. 

See  Chancery,  21. 

See  Pleading,  20,  21. 

1.  Due  upon  lands  purchased  at  judicial  sales.  When  paid 
BY  PURCHASER.  How  RECOVERED.  Where  a  party,  who  pur- 
chased land  at  a  Clerk  and  Master's  sale,  has  afterwards  been 
compelled  to  pay  the  taxes  then  due  upon  the  property,  such 
payment  not  being  considered  voluntary  or  officious  in  the 
dense  of  the  law,  the  purchaser  may  recover  of  the  owner  the 
amount  so  expended  in  assumpsit.     Childress  v.  VancSy  406. 

TENANTS. 

1.  In  common.  Conveyance  by  one  to  the  other.  Respective 
interests,  how  affected  by.  The  sale  of  a  tenant  in  com- 
mon of  one-half  of  a  tract  of  land,  by  metes  and  bounds,  to 
her  co-tenant,  does  operate  as  a  parti' ion  of  the  land  con- 


INDEX.  539 

TENANTS— Con«*nti6<f. 

yeyed,  but  does  not  diyest  the  party  so  conyeying^  of  her 
interest  in  the  remaining  half.    Varies  y.  Meaders,  248. 

3.  LEy Y  ON   ▲  PART  OF  A  TRACT  HELD  IN  COMMON  BY  MffTBS   AND 

BOUNDS.  A  leyy  of  an  execution  against  one  tenant  in  com- 
mon, upon  the  whole  tract  so  held,  and  a  sale  thereunder, 
conycys  to  the  purchaser  a  good  title  to  the  undivided 
interest  of  the  execution  debtor,    lb. 

TENDER. 

See  MoRTOAQE,  2.    Redemption,  2,  3,  4. 

TEN  PER  CENT  INTEREST. 

See  Plbadino  and  Practice,  2. 

TITLE. 

Cloud  upon,  see  Sale,  1. 
See  Mortgage,  I. 
See  Pleading,  18. 

TRUST. 

See  Evidence,  6,  6,  7,  d. 

TRUSTEE. 

See  Chancery,  19.    Sale,  6,  6. 

See  Evidence,  5,  6. 

See  Mortgage,  6. 

3.  Failing  to  give  security.  Who  may  complain.  The  pro- 
visions of  the  law  requiring  trustees  to  give  security,  was 
intended  for  the  benefit  of  the  beneficiaries  in  the  trust  deed. 
If  they  choose  to  dispense  with  security,  others,  having  no 
interest,  can  not  complain.  The  trust  is  not  defeated  by  a 
failure  to  give  security.    Butler  v.  Hill,  375. 

USER. 

See  Right  op  way,  2. 

VERDICE  OF  JURY. 

See  Criminal  Law,  5. 

WIDOW. 

See  Pleading,  21,  23. 

1.  Property  exempt  in  her  hands.  Wrongfully  sold.  May 
ratify  and  recoyer  on  note  gfven  for  purchase  money. 
Where  an  administrator  wrongfully  sold  property  exempt 
from  execution,  which,  by  Section  2,288  of  the  Code,  vested 


540  INDEX. 

WIDOW— Continued. 

in  the  widow  for  herself,  and  in  trust  for  the  benefit  of  the 
children  of  her  deceased  husband,  and  took  the  note  of  the 
purchaser  for  the  purchase  money,  and  was  compelled  ''in 
invitum"  by  the  Freedmen's  Bureau  to  deliver  the  note  to  the 
widow  (she  being  colored).  Helf*,  that  though  the  sale  of 
the  property  was  voidable  for  want  of  authority  in  the  admin- 
istrator, yet  it  was  competent  for  the  widow  to  ratify  the  sale, 
which  she  did,  by  bringing  suit  on  the  note,  and  that  a  recov- 
ery upon  the  note  would  vest  the  property  in  the  purchaser, 
and  estop  her  from  recovering  the  property  from  him.  John- 
son et  al  V.  Perkins,  367. 

WILL. 

1.  Conflicting  clauses.    Construction  of.    The  will  was  made 

in  1870,  in  which  year  the  testatrix  died.  After  giving 
special  legacies  to  her  several  children,  she  directed  that 
''  the  balance  of  her  estate  be  equally  divided  among  the 
heirs  of  her  body."  The  will  closes  with  this  clause :  "  The 
portion  that  goes  to  my  sons  I  give  to  the  heirs  of  their 
bodies,  and  hereby  appoint  each  of  my  sons  trustees,  without 
bond,  of  his  respective  x)ortion.  Held,  that  the  Intention  of 
the  testatrix,  as  expressed  in  the  last  clause,  is  in  conflict 
with  the  intention  of  the  former  clause,  and  for  the  reason 
that  it  is  the  last  expression  of  testatrix's  intention,  it  must 
prevail  and  annul  the  absolute  estate  devised  by  the  former 
clause  to  her  sons,  vesting  them  merely  with  the  legal  title  of 
their  respective  portions,  as  trustees  for  their  children,  who 
take  the  beneficial  interest  in  the  portions  of  the  residuary 
estate,  coming  to  them  under  the  division.  Fierce  v.  JRidl^y 
145. 

2.  Holographic.     Deposit   for   safe-kseping.     J.  R.  Sharp, 

while  at  Aberdeen,  Miss.,  as  a  Confederate  soldier  from  Ten- 
nessee, wrote  the  instrument  in  question  as  a  letter,  begin- 
ning it  simply  with  the  expression  of  '*  Dear  cousin,"  and  in 
it  appears  the  following :  "  Write  to  My  creditors  soon,  each 
one  separately.  Their  names  are  on  the  heads  of  the  accounts. 
Tell  them  you  will  pay  them  as  soon  as  you  can.  I  want  to 
pay  all  of  my  debts,  if  possible.  My  love  to  all.  I  expect  to 
get  killed  in  the  first  fight,  so  please  pay  all  my  debts  for  me, 
and  if  any  thing  is  left  after  I  am  dead,  it  is  yours.  Tou 
may  have  it.  Tell  these  men  down  here  that  I  have  got 
plenty,  if  I  could  get  it  collected.  Good-bye.  We  leave  at  S 
o'clock  this  evening  for  battle.  Tell  sister  good-bye  for  me." 
This  letter  was  presented  for  probation  by  Q.  M.  McCutchen, 
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who  produced  with  it  an  envelope  addressed  to  himself,  stat- 
ing that  the  letter  came  to  him  in  it.  The  handwriting  w^as 
sufliciently  proven,  both  on  the  envelope  and  in  the  letter. 
Held,  it  does  not  sufficiently  appear  in  the  proof  that  the 
script  in  question  was  lodged  with  the  plaintiff  by  the  de- 
ceased, for  safe-keeping.    McCutchen  v.  Ochmig,  390. 

3.  Evidence.    Connection  between  envelope  and  letter.  Con- 

nection must  be  shown  between  the  envelope  and  letter  by 
affirmative  evidence  on  the  trial,    lb. 

4.  Arouendo.  Domicile  of  testator.   Jurisdiction  of  Courts. 

If  the  testator's  domicile  was  not  in  this  State  at  the  time  of 
his  death,  whether  the  Courts  of  Tennessee  would  have  Juris- 
diction to  probate  the  will,  is  very  questionable,    lb. 

m 

WITNESS. 

See  Executor,  3. 
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